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Response to Letter L, from Northern California 
Homebuilders Association 

Response to Comment L-1 

In response to the HCP/NCCP, the commenter suggests that assurances should be provided by local 
agencies similar to the “no surprises” assurances provided by the federal and state agencies.   

Revisions to the HCP/NCCP  

Text has been added to the Executive Summary that local jurisdictions will provide similar assurances 
to local applicants. 

Response to Comment L-2 

In response to the HCP/NCCP, the commenter suggests that the title in the third column in Table ES-
3 be changed to reflect the actual intent of the Plan.  We concur.   

Revisions to the HCP/NCCP 

The title in Table ES-3 has been revised to change “maximum allowable” to “maximum estimated” 
impact to habitat. 

Response to Comment L-3 

In response to the HCP/NCCP, the commenter states that it is important for the HCP/NCCP to respect 
the planning decisions of the participating jurisdictions.  As stated on page 1-2 of the Draft 
HCP/NCCP, an important purpose of the Plan is to allow for the continued growth of the participating 
jurisdictions.  As stated on page 1-7 of the Draft EIS/EIR, a specific objective of the Plan is to 
“Enable the County and the Cities of Brentwood, Clayton, Oakley, and Pittsburg to reasonably and 
efficiently implement their respective general and species plans, which collectively represent the 
foreseeable development in eastern Contra Costa County.”   

See responses to comments J-1 and J-2.1 regarding land use policy and the HCP/NCCP. 

Response to Comment L-4 

In response to the HCP/NCCP, the commenter wants confirmation that, where there is unavoidable 
conflict between planned development and an area designated as high or medium priority for 
acquisition, the hypothetical project would not receive take coverage under the Plan, and nothing in 
the HCP/NCCP, Implementing Agreement, or Implementing Ordinance is intended to restrict local 
government’s land use authority to approve the project.  This interpretation is correct.  The 
hypothetical project would still be subject to state and federal endangered species laws, and it would 
be up to the California Department of Fish and Game and the U.S. Fish and Wildlife Service whether 
to apply the same or different standards of mitigation to this project than found in the HCP/NCCP.  
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Nothing obligates local, state, or federal agencies to apply the conservation program in the 
HCP/NCCP to projects not covered by the Plan. 

No changes to the HCP/NCCP or EIS/EIR are required. 

Response to Comment L-5 

In response to the HCP/NCCP, the commenter requests clarification of the statement on page 1-5 that 
current and historic tidal areas in Oakley were excluded from permit coverage.  As stated on that 
page, “Current and historic tidal areas (as determined by Soil Conservation Service soil surveys 
[1977]) are excluded to avoid duplicating other conservation efforts focused on species and natural 
communities restricted to the Sacramento–San Joaquin Delta.”  Tidally-influenced areas were 
excluded from the permit area to avoid covering tidal species such as black rail, salt marsh harvest 
mouse, California clapper rail, and numerous salt-marsh plants.  Adding such species would have 
greatly complicated the Plan and would have resulted in additional cost and potential delays.   

No changes to the HCP/NCCP or EIS/EIR are required. 

Response to Comment L-6 

In response to the HCP/NCCP, the commenter recommends changing the language regarding Section 
7 consultation assurances to match the language in chapter 10 of the HCP/NCCP.  We concur.   

Revisions to the HCP/NCCP 

Text in Chapter 1 has been revised to note that unless otherwise required by law or regulation, 
USFWS will ensure that the biological opinion for the proposed project covered by the Plan is 
consistent with the biological opinion issued for the HCP/NCCP and the federal permit and that 
USFWS will not impose measures on applicants for coverage under the HCP/NCCP in excess of 
those that have been or will be required by the Implementing Agreement, the HCP/NCCP, and the 
permits, unless otherwise required by law or regulation. 

Response to Comment L-7 

In response to the HCP/NCCP, the commenter states that the Plan should clearly state that, if the 
HCP/NCCP is suspended, there is no presumption that an activity would cause take as a covered 
activity under the suspended Plan.   

As described in Chapter 3 of the HCP/NCCP, the species distribution models were developed to help 
identify areas where covered species occur or could occur based on habitat suitability.  The accuracy 
of the models is limited by several factors, including the minimum mapping unit of each land cover 
type (ranges from 0.25 to 10 acres), our knowledge of species habitat requirements, and other factors 
described on page 3-43 of the Draft HCP/NCCP.  The species distribution models are not intended to 
be used for site-specific planning outside of the Plan.   

Revisions to the HCP/NCCP 

Text has been added to Chapter 3 to note that species distribution models have been developed on a 
regional scale using regional data and to note that if the HCP/NCCP is suspended, these models 



East Contra Costa County  Chapter 2 Comments and Responses

 

 
East Contra Costa County HCP/NCCP 
Final Environmental Impact 
Statement/Environmental Impact Report 

 
2-94 

October 2006

J&S 01478.01

 

should not be used for site-specific analysis and do not create a presumption of take under state or 
federal law.  

Response to Comment L-8 

In response to the HCP/NCCP, the commenter states that additional aquatic species should be added 
to the HCP/NCCP now or later because these special-status species will benefit from the conservation 
measures in the Plan. 

While a major goal of the Plan is to provide regulatory certainty and streamlined permitting under the 
state and federal endangered species acts, there is a limit to the certainty and streamlining that can be 
provided.  A decision was made early in the planning process by the Habitat Conservation Plan 
Association (HCPA) to limit to list of covered species to terrestrial species.  We concur that many 
provisions of the Plan will either have no effect on or may benefit aquatic species downstream of the 
permit area.  In particular, the protection, restoration, and improved management of up to 30,000 
acres in the middle and upper watersheds of the inventory area will help protect the hydrology and 
sediment sources for all of the major creeks and streams in eastern Contra Costa County.  This will 
benefit native fish in these streams and in the Delta.  The HCPA will not add additional covered 
species without a strong compelling reason at this time because adding such species would cause 
considerable delay in approval of the Plan.  

We believe that most covered activities will not encounter listed aquatic species and will therefore not 
require take authorization from CDFG or USFWS.  Projects that do require take authorization should 
first evaluate how their contributions to the HCP/NCCP may benefit these species and therefore will 
help compensate for any impacts of their project.  The Implementing Entity may consider at a later 
time whether to add listed aquatic species to the HCP/NCCP. 

No changes to the HCP/NCCP or EIS/EIR are required. 

Response to Comment L-9 

In response to the HCP/NCCP, the commenter recommends deleting a sentence on page 4-10 
regarding seasonal restrictions on covered activities because it is inconsistent with other sections of 
the Plan.   

We concur that this statement is inaccurate.   

Revisions to the HCP/NCCP 

The subject sentence was deleted. 

Response to Comment L-10 

In response to the HCP/NCCP, the commenter states that the HCP/NCCP does not prohibit impacts to 
higher quality habitat in the permit area and the language on pages 5-5 and 5-13 should be changed to 
reflect this.   

We concur that language on page 5-13 should be changed.  However, there is no reference to this 
issue on page 5-5, so it is unclear to what the commenter refers.   
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Revisions to the HCP/NCCP  

Text has been revised to note that HCP/NCCP preserves were designed to protect high-quality habitat 
for covered species and allow most impacts to occur on low-quality habitat. 

Response to Comment L-11 

In response to the HCP/NCCP, the commenter states that the use of the term “special circumstances” 
may be misinterpreted when applied to conditions under which land dedication in lieu of development 
fees is an available option.  

We concur.   

Revisions to the HCP/NCCP 

The term “special circumstances” has been replaced by “certain circumstances” regarding acceptance 
of land dedication in lieu of fee payment. 

Response to Comment L-12 

In response to the HCP/NCCP, the commenter states that the Stay Ahead provision described in 
Section 8.6.1 of the Plan may be overly aggressive because it required proportionate preserve 
acquisition of several land cover types, because it becomes effective after year 1 of implementation, 
and because it must be evaluated annually.  The commenter also asks why a mandatory land 
contribution requirement would be an acceptable remedy for the situation that the Implementing 
Entity was unable to meet the Stay Ahead requirement on its own. 

The Stay Ahead provision was developed closely with CDFG and USFWS (the Wildlife Agencies) to 
comply with the requirements of the Natural Community Conservation Planning Act (NCCPA) to 
maintain rough proportionality between impacts and conservation, and to provide a requirement that 
was feasible.  Similar provisions are found in many other NCCPs in California, including the Western 
Riverside County HCP/NCCP (approved) and the Coachella Valley HCP/NCCP (public draft).  The 
Plan allows a 5% deviation from the Stay Ahead provision above without penalty to account for the 
likely pattern of infrequent land acquisition of large parcels. 

As described Section 8.6.1, the Stay Ahead provision will apply after year 1 and be measured by 
CDFG and USFWS first at the end of the second full year of implementation to provide the 
Implementing Entity with enough time to collect enough fees to begin acquiring large blocks of land.  
The land acquisition process can take considerable time (e.g., identify and negotiation with willing 
sellers and conduct pre-acquisition surveys).  The Stay Ahead provision was delayed by two years to, 
in part, give the Implementing Entity enough time to become established and conduct several land 
acquisitions.  As documented in Table 5-21 and Figure 5-12 of the HCP/NCCP, 2,383 acres of land 
have been acquired or preserved during development of the HCP/NCCP that may be counted toward 
fulfilling the requirements of the HCP/NCCP once managemen is ensured. This is equivalent to 
almost 10% of the total acres projected to be acquired under the initial urban development area during 
the 30 year term of the permits. Additional acquisitions are in progress. Likewise, the Department of 
the Interior announced in September 2006 that more $6.5 million had been awarded through the 
Cooperative Endangered Species Conservation Fund to acquire lands in Eastern Contra Costa County 
that would complement the existing approved HCP in San Joaquin County.  These funds would be 
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spent within with the inventory area of the East Contra Costa County HCP/NCCP.  The U.S. Bureau 
of Reclamation and the U.S. Fish and Wildlife Service have also approved a $991,000 grant to 
support land acquisition consistent with the HP/NCCP through the Central Valley Project 
Conservation Plan.  The HCPA and the Wildlife Agencies believe that the Stay Ahead provision is 
achievable.  The significant amount of land acquisition that has occurred already and the allocation of 
substantial initial land acquisition funds support this assertion. 

The Stay Ahead provision will be measured by land cover type (under one of two alternative 
methods) in order to ensure that impacts to habitat for covered species is being mitigated through 
acquisition of similar habitat.  Without this provision, there could be significant delays between the 
time of impact and when habitat is preserved or restored.  During the interim period, populations of 
covered species could decline.  Tracking Stay Ahead by land cover type is essential to ensure that 
assembly of the Preserve System tracks the impacts from covered activities. 

A mandatory land acquisition requirement in the event that Stay Ahead cannot be met is designed to 
provide an option for coverage under the Plan without resorting to withholding take authorization 
completely.  This approach has worked successfully in the Natomas Basin HCP in Sacramento and 
Sutter Counties (although in that case the mandatory land dedication was a result of land prices 
escalating beyond the reach of the HCP operator).  Because of this track record in other areas nearby, 
the HCPA and the Wildlife Agencies believe it is a viable remedy for the problem of Stay Ahead not 
being met. 

No changes to the HCP/NCCP or EIS/EIR are required. 

Response to Comment L-13 

In response to the HCP/NCCP, the commenter states that existing language on pages 5-106 and 5-107 
implies that impacts to golden eagle and western burrowing owl are intended to be avoided on a 
project-by-project basis.   

This is not the intent of these sections. 

Revisions to the HCP/NCCP 

The text has been revised to clarify that landscape-level and community level conservations will 
benefit golden eagle and western burrowing owl. 

Response to Comment L-14 

In response to the HCP/NCCP, the commenter notes that mitigation requirements for giant garter 
snake (Conservation Measure 3.6) are excessive in light of the fact that there are no records of giant 
garter snake in the inventory area, most potentially suitable habitat is marginal, the habitat model has 
limitations, and that the Implementing Entity will be acquiring at least 250 acres of cropland or 
pasture in Zone 6. 

First, as stated in the species account for giant garter snake (see Appendix D of HCP/NCCP), 
although there are no confirmed records of giant garter snake in the inventory area, this is likely an 
artifact of a lack of survey effort.  Suitable habitat for giant garter snakes is present on Dutch Slough 
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in Oakley and experts speculate that the species is likely present there2.  Trapping surveys conducted 
in 2005 in suitable habitat on the adjacent Cypress Corridor Specific Plan site (approximately 1,000 
acres) detected no giant garter snakes3.  Similarly, trapping surveys conducted in 2003 on the nearby 
Cypress Grove project detected no snakes4.  Taken together, this information suggests that, if giant 
garter snakes are present in the inventory area, they may occur at relatively low densities compared to 
other parts of the species’ range.  There is not enough field data to determine the quality of suitable 
habitat or whether most suitable habitat in the inventory area is marginal. 

The Implementing Entity will be acquiring at least 250 acres of cropland or pasture in Zone 6, but it is 
not certain that these acquisitions will provide suitable habitat for giant garter snake.  The primary 
purpose of these acquisitions will be to provide opportunities for riparian woodland restoration along 
Marsh Creek or Kellogg Creek to enhance nesting habitat and increase nesting opportunities for 
Swainson’s hawk and other migratory birds.  Because of these uncertainties, and because few projects 
were expected to take giant garter snake (see the habitat model for this species in Appendix D of the 
HCP/NCCP), a project-by-project mitigation approach was developed for this species.   

Since publication of the Draft HCP/NCCP, however, it has come to light that there are greater 
opportunities to preserve suitable habitat for giant garter snake on land adjacent to Dutch Slough as 
part of the East Cypress Corridor Specific Plan, as allowed by the HCP/NCCP conservation strategy 
(see p. 5-41 of the Draft HCP/NCCP).   

Revisions to the HCP/NCCP  

The text has been revised to note the opportunities to preserve suitable habitat as part of the East 
Cypress Corridor Specific Plan and to address the possibility that land acquired in other areas may 
support giant garter snake and should be credited against future impacts. 

Response to Comment L-15 

The commenter suggests a revision to the HCP/NCCP on page 5-113 to indicate that several 
conservation measures “are expected to benefit” giant garter snake.   

Revisions to the HCP/NCCP 

The suggested change was made. 

Response to Comment L-16 

The commenter suggests a revision to the HCP/NCCP on page 5-115 to clarify that avoidance and 
minimization for California tiger salamander (CTS) is achieved through the HCP/NCCP and not on a 
project-by-project basis.   

Revisions to the HCP/NCCP 

                                                      
2 John Cain.  2004.  Dutch Slough Tidal Marsh Restoration Project Preliminary Opportunities and Constraints 
Report.  Prepared for the California State Coastal Conservancy.  February. 
3 Christian Marsh, Briscoe, Ivester & Bazel, LLP, personal communication, October 2005. 
4 City of Oakley.  2005.  Draft EIR for East Cypress Corridor Specific Plan.  August. 
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The suggested change was made. 

Response to Comment L-17 

In response to the HCP/NCCP, the commenter recommends that credit should be given for occupied 
shrimp habitat for any seasonal wetland mitigation, which provides suitable habitat for many of the 
covered crustaceans.   

Revisions to the HCP/NCCP 

The suggested change was made. 

Response to Comment L-18 

In response to the HCP/NCCP, the commenter recommends that Conservation Measure 3.8 is 
invoked only when the preserve system does not have adequate occupied covered shrimp habitat 
already preserved.   

Revisions to the HCP/NCCP 

The suggested change was made. 

Response to Comment L-19 

In response to the HCP/NCCP, the commenter states that the survey requirements for covered plants 
are not consistent with the guiding principal of the Plan to reduce the cost of federal and state 
permitting and to reduce the preproject survey requirements relative to current and future 
environmental regulations without the HCP/NCCP.   

It is true that none of the covered plant species are listed, but they were included as covered species 
because there is a good chance that all of them would become listed during the 30-year permit term.  
The regulatory streamlining provided by the HCP/NCCP will become more substantial when and if 
these covered plants become listed.  Applicants still must comply with the requirements of the 
California Environmental Quality Act (CEQA) on all of their projects.  To demonstrate compliance 
with CEQA, project proponents must now survey for all special-status plants and demonstrate that 
their project either avoids these plants, has impacts that are below significance thresholds, or provides 
mitigation for significant impacts.  This requirement is unchanged with the HCP/NCCP, so the 
planning surveys required for covered plants is no additional burden on project proponents.  Even if 
surveys were not required for covered plants under the HCP/NCCP, surveys would still be required 
for non-covered special-status plants.   

As described on page 6-5 of the Draft HCP/NCCP, surveys for covered plants must be conducted by 
project proponents because of the lack of data on covered plant locations in the inventory area.  
Surveys for covered wildlife species could be minimized because the habitat requirements of these 
species are better known than plants and because, in general, wildlife species are much better 
surveyed than plants.  The conservation requirements for covered plants are tracked by numbers of 
populations (see Table 5-20 in the HCP/NCCP), so the number of populations impacted by covered 
activities must be determined in the field.  The only way to accomplish this is to require surveys of 
covered plants on project sites.  
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No changes to the HCP/NCCP or EIS/EIR are required. 

Response to Comment L-20 

In response to the HCP/NCCP, the commenter is concerned that the HCP/NCCP imposes survey 
requirements on project proponents for covered plants that are more stringent than under existing 
practices.   

See the response to comment L-19 above. 

No changes to the HCP/NCCP or EIS/EIR are required. 

Response to Comment L-21 

In response to the HCP/NCCP, the commenter states that existing language on page 6-1 could be 
interpreted to mean that only impacts to low quality habitat and aquatic resources will be allowed.   

This was not the intent of this section.   

Revisions to the HCP/NCCP 

Text has been revised to note that impacts on some habitat for covered species and some wetlands and 
waters will be allowed under the Plan (e.g. not just low-quality habitat and wetlands).   

Response to Comments L-21, L-22, L-24, and L-25 

In response to the HCP/NCCP, the commenter states that language on page 6-4 regarding avoidance 
and how planning surveys will be used to inform project design is inconsistent with other sections of 
the HCP/NCCP and with the principles established for avoidance measures.   

Revisions to the HCP/NCCP 

Text has been clarified to make it consistent with other sections of the HCP/NCCP and with the 
avoidance principles. 

Response to Comment L-23 

In response to the HCP/NCCP, the commenter requests that the planning survey requirement be 
modified to delete the requirement describing avoidance and minimization measures incorporated into 
a covered activity. 

It is important for applicants for coverage under the HCP/NCCP to demonstrate their compliance with 
the limited avoidance and minimization requirements in Chapter 6.  Not all avoidance and 
minimization requirements will apply to every applicant, so this requirement is not expected to be 
burdensome.   

Revisions to the HCP/NCCP 
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Text has been clarified to note that applicants will need to provide a description (and map, if 
appropriate) of the applicable avoidance and minimization measures required by the HCP/NCCP and 
incorporated into project design or project implementation (e.g., pre-construction surveys).   

Response to Comment L-26 

In response to the HCP/NCCP, the commenter states that the requirement on page 6-8 for wetland 
delineations to include a description of avoidance and minimization measures suggests that the 
Implementing Entity will be reviewing project avoidance and minimization measures.  The 
commenter suggests that this language be deleted.  

We concur.  The Implementing Entity will not be reviewing land use plans for their avoidance and 
minimization of jurisdictional wetlands.  All projects that affect jurisdictional wetlands or waters of 
the United States must obtain their own permits in compliance with the Clean Water Act and state 
laws and regulations protecting state waters and regulated streams.  Furthermore, the HCP/NCCP 
already addresses wetland avoidance and minimization requirements on a regional scale so individual 
projects with impacts to wetlands of 3 acres or less do not need to avoid these resources on a project 
level under the HCP/NCCP.   

Revisions to the HCP/NCCP 

The HCP/NCCP has been revised to note that project delineation reports will document the expected 
impact on the wetlands and waters that would result from the project but do not have to document the 
integration of the avoidance and minimization measures.   

Response to Comment L-27 

In response to the HCP/NCCP, the commenter states that language referring to project proponents 
being “unable” to avoid impacts implies that avoidance is generally required.  The commenter also 
states that there should be no requirement for delineations on every project in which wetlands may be 
present. 

We concur that the use of the term “unable” is misleading.  The revision below will be made to the 
HCP/NCCP to clarify this point.  However, we do not agree that wetland delineations should be 
required on only some projects covered by the Plan.  As described on page 5-25 of the HCP/NCCP, 
wetland preservation, restoration, and creation is largely tied to the level of impacts to wetlands by 
covered activities.  Therefore, the extent of wetlands on project sites covered by the Plan must be 
determined accurately so that the Implementing Entity knows how much and of what type of wetland 
to protect and restore or create.  The most reliable and repeatable method available for determining 
wetland extent in the field is the method adopted by the U.S. Army Corps of Engineers for delineating 
jurisdictional wetlands.   

There will be no change to the HCP/NCCP to address this comment.    

Response to Comment L-28 

In response to the HCP/NCCP, the commenter states that Conservation Measure 1.6 incorrectly 
applies to “existing public land” and all “open space” and should instead apply only to areas adjacent 
to the Preserve System. 
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Revisions to the HCP/NCCP 

Conservation Measure 1.6 has been revised to clarify when it applies. 

Response to Comment L-29 and L-30 

In response to the HCP/NCCP, the commenter states that setback requirements should not be labeled 
“minimum” setbacks and it is not appropriate for the Plan to call for local jurisdictions to develop 
additional creek protection measures. 

Stream setbacks are now described as “required” rather than “minimum” so that there would be no 
ambiguity in HCP/NCCP requirements.  The specific call for additional measures by local agencies 
has been deleted while retaining the thought that stream setbacks larger than those required in the 
HCP/NCCP may convey other benefits. 

Revisions to the HCP/NCCP 

The text has been clarified per this response as noted above. 

Response to Comment L-31 

In response to the HCP/NCCP, the commenter states that the development fee should not be imposed 
on the stream setback area required by the HCP/NCCP. 

We concur.  Development fees will not be charged within stream setbacks when the property provides 
deed restrictions on the setback area to preclude future impacts.  

Revisions to the HCP/NCCP 

The text has been clarified per this response as noted above 
Response to Comment L-32 

In response to the HCP/NCCP, the commenter states that the 100-foot fuel management buffer 
between covered activities and the HCP/NCCP Preserve System (Conservation Measure 1.8 on page 
6-14) should be on the preserve side of the line rather than the development side. 

The HCPA and the Wildlife Agencies feel strongly that the buffer zone between new development 
and the Preserve System should be on the developed side of the line, as currently written in the Draft 
HCP/NCCP.  The required buffer zone is only 100 feet, so does not present a substantial burden to the 
few (and likely large) developments that will occur adjacent to the Preserve System.  Furthermore, 
land uses allowed within the buffer zone include roads, trails, irrigated turf, fire-resistant landscaping, 
and other uses that are compatible with fire hazard reduction.  Therefore, if designed properly, this 
buffer zone can be integrated into the rest of the development site and result in no loss of usable 
acreage on the property. 

No changes to the HCP/NCCP or EIS/EIR are required. 

Response to Comment L-33 
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In response to the HCP/NCCP, the commenter states that the description of urban-wildland interface 
design elements in Conservation Measure 1.9 should be clarified to say that the list of bullets is a 
menu of options rather than a list of required measures. 

Revisions to the HCP/NCCP 

The text has been modified as suggested. 

Response to Comment L-34 

In response to the HCP/NCCP, the commenter states that Conservation Measure 1.10 on page 6-16 
should not be extended to all covered activities and instead should apply to covered activities that 
would be subject to the Clean Water Act and Porter-Cologne requirements without the HCP/NCCP. 

The intent of this measure was to incorporate the existing stormwater requirements into the 
HCP/NCCP conservation strategy.  Therefore, the covered activities subject to this conservation 
measure can be restricted to those projects subject to C.3 requirements already.   

Revisions to the HCP/NCCP 

The HCP/NCCP has been revised to clarify that the C.3 requirements apply already and thus that 
Conservation Measure 1.10 only applies to projects it would already apply to without the 
HVP/NCCP. 

Response to Comment L-35 

In response to the HCP/NCCP, the commenter states that any requirements for the conservation or 
mitigation of impacts to aquatic resources that go beyond the needs of aquatic covered species should 
be made optional until regional wetlands permits are secured by the HCPA.  Reference is made to 
page 6-27 and elsewhere in the document. 

Section 17.4 has been added to the Implementing Agreement that provides a process for adjusting 
wetland-related requirement if regional wetland permit processes are not provided.. 

Revision to the HCP/NCCP 

The IA has been revised as described above. 

Response to Comment L-36 

In response to the HCP/NCCP, the commenter states that the Plan should clarify when a wetland 
delineation must be submitted to satisfy HCP/NCCP requirements and whether the “report” is a 
separate requirement from the delineation. 

It is the intent of the HCP/NCCP to utilize existing regulatory documents as much as possible and not 
create substantially more reporting for the purposes of the Plan.  The jurisdictional delineation is 
typically submitted to the U.S. Army Corps of Engineers (Corps) in the form of a delineation report.  
This is the “report” intended in the reference on page 6-9.  See response to comment L-26 for 
revisions to page 6-9 that address comment L-36 and clarify the intent of this requirement. 
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The wetland delineation report must be verified by the Corps, an appropriate state regulatory agency, 
or the Implementing Entity prior to submission to the cities or County so that the exact amount of 
wetlands on the site and the amount of wetland to be filled or avoided can be determined.  The precise 
amount of wetland fill is needed to determine the wetland fee to be paid by the project proponent to 
the local jurisdiction.  The precise amount of wetland avoided is needed for documentation purposes. 

No changes to the HCP/NCCP are required. 

Response to Comment L-37 

In response to the HCP/NCCP, the commenter states that the reference on page 6-28 to a “site-
specific analysis” of wetland and stream avoidance and minimization should be clarified to describe 
the contents of this analysis. 

To clarify, the site-specific analysis and demonstration of avoidance and minimization required in 
Conservation Measure 2.12 applies only to streams and to wetlands greater than 3.0 acres.  To comply 
with the requirements of the Clean Water Act, projects must avoid and minimize their effects on 
wetlands and streams to the maximum extent practicable.  The analysis provided should demonstrate 
compliance with this standard.  The analysis can be included in the wetland delineation report, so no 
additional reports need to be submitted.   

Revisions to the HCP/NCCP  

The text has been clarified and updated regarding these requirements based on recent discussions with 
the Corps to support the regional wetlands permits.   

Response to Comment L-38 

In response to the HCP/NCCP, the commenter states that Conservation Measure 2.13 should be 
eliminated because effects on oaks and oak woodlands are adequately addressed in other conservation 
measures. 

After discussion with the Wildlife Agencies, we concur that Conservation Measure 2.13 is redundant 
with other conservation measures and does not add any substantial protection for covered species or 
natural communities.  As evidence of this, Conservation Measure 2.13 is not referenced in any 
biological goal or objective in the Plan (see Table 5-1).  Existing local tree ordinances already protect 
large native trees such as oaks, so this measure is not necessary.   

Revisions to the HCP/NCCP  

Conservation Measure 2.13 on page 6-30 has been deleted. 

Response to Comment L-39 

In response to the HCP/NCCP, the commenter states that survey requirements for Townsend’s big-
eared bat should be clarified to say that preconstruction surveys are required only for occupied 
breeding or roosting habitat not “potential” habitat. 

Revisions to the HCP/NCCP  
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Text has been revised as suggested. 

Response to Comment L-40 

In response to the HCP/NCCP, the commenter states that the language regarding preconstruction 
surveys for Townsend’s big-eared bat and other species is unclear and should be changed to read “if 
project does not avoid impacts.” 

Revisions to the HCP/NCCP  

Text has been revised as suggested. 

Response to Comment L-41 

In response to the HCP/NCCP, the commenter states that preconstruction surveys are only required if 
planning surveys identify suitable breeding habitat rather than simply “suitable habitat” on page 6-32 
for San Joaquin kit fox, on page 6-39 for California tiger salamander, and on page 6-40 for California 
red-legged frog. 

Revisions to the HCP/NCCP  

Text has been revised as suggested. 

Response to Comment L-42 and L-43 

In response to the HCP/NCCP, the commenter states that the process for project applicants is not 
defined clearly in the Plan. 

The requirements for applying for take coverage are summarized in a new Section 6.2 of the 
HCP/NCCP and described in more detail in the rest of Chapter 6.  To make the process clearer, the 
Implementing Entity will develop an application form and a checklist for local staff to use when 
evaluating and processing HCP/NCCP application packages.  The references to project proponents 
receiving “permits” is incorrect.  Project proponents will receive coverage under the permits issued to 
the Permittees (the cities, County, EBRPD and Flood Control District).   

Revisions to the HCP/NCCP  

A new section 6.2, “Receiving Take Authorization under the Plan,” has been added to Chapter 6 and 
Section 8.7 of Chapter 8 has been revised to clarify roles and responsibilities in the application 
process. 

Response to Comment L-44 

In response to the HCP/NCCP, the commenter states that references to project-by-project avoidance 
measures for California tiger salamander and California red-legged frog on pages 6-39 and 6-40 
should be deleted because it is inconsistent with the intent of the HCP/NCCP. 

Revisions to the HCP/NCCP  
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The text has been revised to reflect the discussions and agreements with the Wildlife Agencies 
regarding the approach to these two species. 

Response to Comment L-45 

In response to the HCP/NCCP, the commenter states that the minimization measures for California 
tiger salamander and California red-legged frog on pages 6-39 and 6-40 should include a timing 
requirement for notification of project proponents by USFWS and CDFG of their intent to translocate 
these species from the project site. 

We concur with this suggestion.   

Revisions to the HCP/NCCP 

The text has been revised to reflect the discussions and agreements with the Wildlife Agencies 
regarding the approach to these two species. 

Response to Comment L-46 

In response to the HCP/NCCP, the commenter states that Table 6-5 regarding no-take species gives 
the impression that “take” prohibited by state law (i.e., fully protected species) is the same as “take” 
prohibited by the federal or state ESA. 

We concur that the table is unclear by itself and could be misinterpreted.   

Revisions to the HCP/NCCP 

Text has been clarified to distinguish the difference between take for fully protected species and take 
under the federal or state ESA. 

Response to Comment L-47 

In response to the HCP/NCCP, the commenter states that land contributed by conservation and other 
organizations should receive full credit based upon its biological value. 

As described on page 8-19 of the HCP/NCCP, full or partial credit toward HCP/NCCP acreage or 
other requirements of the conservation strategy will be determined on a case-by-case basis.  Partial 
credit will be determined based on the purpose and location of the acquisition, the management of the 
land acquired, and consistency with the goals and objectives of the HCP/NCCP.  Full credit will be 
given for land acquired by conservation and other organizations if all of the land acquired meets the 
requirements of the HCP/NCCP and all of the land will be managed according to the terms of the 
HCP/NCCP.  There may be cases, however, when only partial credit can be given.  For example, land 
may be encumbered by easements that are inconsistent with the goals of the Plan (e.g., wind turbine 
leases) or the landowner is only willing to manage a portion of the conservation land according to the 
terms of the Plan.  The Implementing Entity will make every effort to receive full credit for 
conservation lands purchased in partnership with other organizations, but there may be cases where 
only partial credit is appropriate. 

No changes to the HCP/NCCP or EIS/EIR are required. 
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Response to Comment L-48 

In response to the HCP/NCCP, the commenter states that the HCP/NCCP should expand its ability to 
use mitigation for non-covered projects, as described on page 8-20. 

Project proponents with projects in or near the inventory area that are not covered by the Plan but that 
affect covered species may be interested in using the HCP/NCCP as a vehicle to mitigate their 
projects.  These projects may be required to conduct mitigation or conservation actions under a 
variety of state and federal regulations, including ESA, CESA, CWA, Porter-Cologne Water Quality 
Act, NEPA, or CEQA.  If these actions are compatible with the HCP/NCCP, there are advantages to 
using the conservation strategy of the Plan as a guide to mitigating non-covered projects because of 
lower costs and greater conservation benefits.  Some non-covered project proponents may be 
interested in contributing land to the HVP/NCCP as their mitigation. 

Revisions Made 

The discussion above has been added to the HCP/NCCP, Chapter 8, Section 8.6.2. 

Response to Comments L-49 and L-50 

In response to the HCP/NCCP, the commenter states that local agencies should have little or no 
discretion when considering applications from project proponents to receive coverage under the 
HCP/NCCP as described on page 8-28 and 2-15 of the Plan.  

Project proponents must apply for coverage under the HCP/NCCP because all project proponents 
must supply certain information about their project site, their project impacts, and demonstrate 
compliance with applicable avoidance and minimization measures in the Plan (see Chapter 6).  
Applicants must also pay their HCP/NCCP fees in accordance with the Implementing Ordinance of 
that jurisdiction.  Local agencies may need to retain discretion to allow projects to be covered by the 
Plan because the Permittees (the cities and County) must demonstrate to CDFG and USFWS that they 
are complying with all elements of the Plan, including proper fee collection and implementation of 
avoidance and minimization measure on applicable covered activities.  The only way to ensure the 
Permittee’s compliance with these measures is to require specific application material and fees from 
project proponents.  Permittees must also make a determination of consistency with the HCP/NCCP 
before granting take authorization. A new Section 6.2 has been added to the HCP/NCCP to describe 
the process for receiving take authorization and it provides additional information.  It is expected that, 
as HCP/NCCP implementation progresses and project proponents learn how to comply with the Plan, 
the application procedure will be relatively easy and streamlined.    

Revisions to the HCP/NCCP  

A new section 6.2, “Receiving Take Authorization under the Plan,” has been added to Chapter 6.  

Response to Comment L-51 

In response to the HCP/NCCP, the commenter states that Figure 8-3 should be modified to no longer 
imply that design changes in projects are mandatory if feasible to avoid impacts. 

We concur that Figure 8-3 is misleading.   
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Revisions to the HCP/NCCP. 

Figure 8-3 has been revised in response to this comment. 

Response to Comment L-52 

In response to the HCP/NCCP, the commenter states that the Plan should have a provision to reduce 
the development fee if future funding sources exceed expectations. 

The HCP/NCCP already has this provision.  Fees will be recalibrated according the periodic fee 
adjustment schedule on page 9-24.   As described on page 9-25: 

“If either portion of the development or road fee (land acquisition or preserve management) is found 
to be lower than needed to offset the fee share of actual costs, that portion of the fees will be 
increased.  If either portion of the fees is found to be significantly higher than needed to offset the fee 
share of actual costs, then the fees will be reduced.”   

No changes to the HCP/NCCP or EIS/EIR are required. 

Response to Comment L-53 

In response to the HCP/NCCP, the commenter states that the HCP/NCCP makes a finding that all 
potential changed circumstances are identified and adequately funded under the existing funding plan.  
This interpretation is correct. 

The commenter also states that the responses identified in the HCP/NCCP with respect to changed 
circumstances do not include imposition of additional conservation or mitigation requirements on the 
participating local governments or private parties subject to the HCP/NCCP and therefore cannot be 
imposed without the consent of both.  As stated on pages 10-1, 10-2, and 10-9, the federal No 
Surprises regulations provide assurances to permit holders that no additional money, commitments, or 
restrictions of land or water will be required should unforeseen circumstances requiring additional 
mitigation arise once the permit is in place.  The state NCCPA provides similar assurances as 
described on page 10-12.  As described in Section 14.1.4 of the Draft Implementing Agreement (see 
Appendix B of the HCP/NCCP), these federal and state assurances will be provided to private parties 
(called “Third Party Participants” by the Implementing Agreement) similar assurances consistent with 
the Permittees’ obligations and the state and federal HCP/NCCP permits. 

No changes to the HCP/NCCP or EIS/EIR are required. 

Response to Comment L-54 

In response to the HCP/NCCP, the commenter states that assurances should be added to Chapter 10 
providing that additional conservation and mitigation requirements will not be added as an adaptive 
management program without the consent of the regulated party similar to what was included in the 
adopted Western Riverside County MSHCP. 

We concur that the provision to address changed circumstances due to invasion by new exotic species 
or diseases (page 10-6) or due to drought (page 10-8) are unclear in their application of the Adaptive 
Management Program.   
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Revisions to the HCP/NCCP 

Text has been revised in Chapter 10 to clarify how the Adaptive Management Program would apply 
under these circumstances. 

Response to Comment L-55 

In response to the HCP/NCCP, the commenter states that language on page 10-3 is overly prescriptive 
in addressing actions in the event of a non-covered species becoming listed during the permit term. 

We concur that the language in page 10-3 is inappropriate and unduly constrains the Implementing 
Entity and the Permittees in complying with the ESA or the California Endangered Species Act 
(CESA) in the event of a non-covered species becoming listed under either law.  The existing laws 
will be sufficient to address the mitigation and conservation needs of these species.   

Revisions to the HCP/NCCP 

Text has been revised in Chapter 10 to clarify procedures in the event of new listings. 

Response to Comment L-56 

In response to the HCP/NCCP, the commenter states that changes to monitoring and survey 
requirements are subject to the No Surprises regulation, state assurances, and local assurances and 
cannot be imposed on the regulated community without consent. 

We concur that the amendment language is unclear.   

Revisions to the HCP/NCCP 

The text has been revised to note the applicability of the federal No Surprises regulations, state 
assurances, and local assurance provisions found in the Implementing Agreement. 

Response to Comment L-57  

In response to the IA, the commenter states that in Section 8.2 the IA incorrectly treats the Jump Start 
guideline as a mandatory requirement.  The commenter requests clarification in the IA that the Jump 
Start guideline is instead simply a goal. 

Response:  The commenter is correct that the Jump Start guideline is a goal, rather than a mandatory 
requirement, as explained on pages 5-51 and 5-52 of the draft HCP/NCCP.  The Jump Start guideline 
states that the Implementing Entity should acquire 500 acres of land before the ESA and NCCPA 
permits are issued, but does not require the Implementing Entity to do so.  However, Section 8.2 of 
the IA addresses the Stay Ahead requirement, which is a separate, mandatory requirement, as 
explained on page 5-52 and 5-53 of the draft HCP/NCCP.  The Stay Ahead provision generally 
requires the Implementing Entity to acquire lands in proportion to take authorized under the ESA and 
NCCPA permits in order to ensure that the lands acquired meet or exceed compensatory mitigation 
requirements for such impacts.  Section 8.2 of the IA correctly characterizes the Stay Ahead 
requirement as mandatory. 
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No changes to the IA are required. 

Response to Comment L-58 

The commenter requests that the IA be revised to specify that a project that satisfies its mitigation 
obligations under the HCP/NCCP will retain authority under the ESA and NCCPA permits to take 
Covered Species even if one or both of the permits is subsequently suspended. 

To clarify when the Permittees may extend take authorization under the HCP and NCCPA permits to 
a project or project proponent, and under what circumstances the terms of the take authorization may 
be suspended or revoked once it is extended to a project or project proponent, the IA has been revised 
substantially. 

Revisions to the HCP/NCCP 

A new Section 12.2.2 of the IA has been added to clarify extension of take authorization and 
suspension/revocation circumstances. 

Response to Comment L-59 

The commenter requests that the IA include a mechanism for project proponents to participate in 
disputes with the USFWS and CDFG regarding implementation of the HCP/NCCP and to have such 
disputes resolved by an independent third party. 

The ESA and NCCPA permits will be issued to the Permittees, and the Permittees and the 
Implementing Entity will assume the legal obligations imposed under the IA, the HCP/NCCP and the 
permits.  Project proponents and other third parties will have an interest in how the HCP/NCCP will 
be implemented, but they will not share the Permittees obligations to ensure that the HCP/NCCP as a 
whole is properly implemented.  It is therefore appropriate for any disputes regarding implementation 
of the HCP/NCCP to be resolved by the Permittees, the Implementing Entity, the USFWS and CDFG.  
However, input from project proponents and other stakeholders regarding disputes over 
implementation of the HCP/NCCP would be useful and appropriate.   

Revisions to the HCP/NCCP 

To provide an opportunity for input, and to clarify generally how disputes regarding implementation 
of the HCP/NCCP will be resolved, the IA has been revised substantially.  A new Section 20.1 has 
been added to the IA. 

Response to Comment L-60 

In response to the IA, the commenter suggests that the East Bay Regional Park District should have 
more clearly defined acquisition obligations to help ensure that the Preserve is created in accordance 
with the HCP/NCCP. 

Since the release of the Draft HCP/NCCP, EBRPD are now proposed to be a permittee and signatory 
to the IA. The revised IA contains the specific commitments made by EBRPD concerning  the 
continuation of their historic role in preservation acquisition in concert with the HCP/NCCP.  
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Revisions to the HCP/NCCP 

The HCP/NCCP and IA (Section 9.4) have been revised to clarify EBRPD's role and responsibilities. 

Response to Comment L-61 

In response to the Model Ordinance, the commenter asks for additional detail about the circumstances 
under which the Implementing Entity may notify a Permittee that the Permittee is prohibited from 
approving a project because the HCP/NCCP is not being successfully implemented. 

Section IV.B. of the Model Ordinance refers to circumstances in which the Implementing Entity is 
unable to acquire Preserve lands quickly enough to remain in compliance with the Stay Ahead and 
Rough Proportionality requirements in the IA and the HCP/NCCP.  In other words, it refers to 
circumstances when the Implementing Entity itself is unable to successfully implement the 
HCP/NCCP by acquiring land for the Preserve system at the same pace that development and, 
consequently, authorized Take is occurring.   

Revisions to the Model Ordinance 

The Model Ordinance has been clarified in respect to these circumstances . 

Response to Comment L-62 

The commenter states that Section IV.C of the Model Ordinance exceeds the scope of the HCP/NCCP 
and would restrict the local land use decisions regarding projects that may impact species that are not 
covered in the HCP/NCCP.  The commenter requests that Section IV.C be eliminated. 

Section IV.C would complement the conservation strategy of the HCP/NCCP, but as the commenter 
suggests, it applies only to species that are not Covered Species under the HCP/NCCP and therefore 
exceeds the scope of the HCP/NCCP.   

Revisions to the Model Ordinance. 

Section IV.C has been deleted from the Model Ordinance. 

Response to Comment L-63 

The commenter requests that Section V.A.4. of the Model Ordinance be revised to state that 
development fees will be required prior to issuance of a grading permit for a project as provided in 
the HCP/NCCP, rather than prior to project approval as provided in the draft Model Ordinance. 

The commenter correctly points out that Section V.A.4. is inconsistent with Chapter 9.3.1 of the 
HCP/NCCP.   

Revisions to the Model Ordinance 

Section V.A.4. of the HCP/NCCP has been revised to make it consistent with Chapter 9.3.1 
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Response to Comment L-64 

The commenter requests that the Model Ordinance be revised to specify what process will be 
followed before development fees are increased. 

The process has been clarified in the Model Ordinance. 

Revisions to the Model Ordinance 

The Model Ordinance has been modified to describe the process to be followed if and when 
development fees are to be increased. 




