GOVERNING BOARD
EAST CONTRA
COSTA COUNTY
HABITAT
CONSERVANCY
City of Brentwood
City of Clayton
City of Oakley
City of Pittsburg
Contra Costa County

Monday, March 29, 2021
2:00 p.m.
To slow the spread of COVID-19, the Health Officer’s Shelter Order of
March 10, 2021, prevents public gatherings. In lieu of a public gathering, the
Governing Board meeting will be accessible via live-streaming and telephone to all
members of the public as permitted by the Governor’s Executive Order N29-20.
The East Contra Costa County Habitat Conservancy Governing Board meeting can be
accessed live either online or by telephone:
Access the meeting live online at: https://cccounty-us.zoom.us/j/87350488989

Meeting ID: 873 5048 8989
Access the meeting by telephone at (888) 278-0254 followed by access code 198675##
Persons who wish to address the Board during public comment or with respect to an item
that is on the agenda may do so either online or by telephone. If accessing the meeting
online, request to speak by clicking the “raise hand” function. If accessing the meeting by
telephone, request to speak by dialing #2.

AGENDA
1) 2:00 p.m. Convene meeting.
2) Introductions.
3) Public Comment on items that are not on the agenda.
Public comment on items on the agenda will be taken with each agenda item
(3 minutes each speaker).
4) Consider AUTHORIZING staff to execute the Solar Energy Facilities Fee
Agreement Between East Contra Costa County Habitat Conservancy and
RPCA Solar 3, LLC.
5) Adjourn. The next regular Governing Board meeting is Monday, April
26, 2021 at 2 p.m.
---------------------------------------------------------------------------------------------------------If you have questions about this agenda or desire additional meeting materials, you may
contact Maureen Parkes of the Contra Costa County Department of Conservation and
Development at 925-674-7831.
The Conservancy will provide reasonable accommodation for persons with disabilities
planning to participate in this meeting who contact staff at least 24 hours before the meeting.
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EAST CONTRA COSTA COUNTY
HABITAT CONSERVANCY
DATE:

March 29, 2021

TO:

Governing Board

FROM:

Conservancy Staff (Joanne Chiu)

SUBJECT:

Byron Highway Solar Project

RECOMMENDATION
Consider AUTHORIZING staff to execute the Solar Energy Facilities Fee Agreement
Between East Contra Costa County Habitat Conservancy and RPCA Solar 3, LLC.

DISCUSSION
Background
On February 25, 2020, the Contra Costa County Board of Supervisors adopted a Solar Energy
Facilities Ordinance. The County’s commercial solar ordinance provides parameters for the
establishment of commercial solar facilities in a specific geographic area in East County to
ensure the health, safety, and general welfare of the community. The County has started to
receive applications for commercial solar facilities since the adoption of the new Solar Energy
Facilities Ordinance. Conservancy staff has been approached by County staff and project
proponents for guidance on receiving take coverage through the HCP/NCCP and how to apply
the provisions of the HCP/NCCP to these projects.
On February 22, 2021, the Conservancy Governing Board adopted an Implementation Policy
Regarding Installation of Solar Energy Facilities Outside the Urban Development Area (“Solar
Policy”). In developing the Solar Policy, staff reviewed the HCP/NCCP, consulted with CDFW
and USFWS, and discussed the policy with the Public Advisory Committee. The policy provides
criteria for extending coverage and establishes recommended permitting guidelines. The Solar
Policy guides the Conservancy’s review of these projects.

CONTINUED ON ATTACHMENT:
Yes
ACTION OF BOARD ON:
March 29, 2021
OTHER:

APPROVED AS RECOMMENDED:

VOTE OF BOARD MEMBERS
UNANIMOUS

I HEREBY CERTIFY THAT THIS IS A TRUE AND CORRECT COPY OF AN
ACTION TAKEN AND ENTERED ON THE MEETING RECORD OF THE
CONSERVANCY GOVERNING BOARD ON THE DATE SHOWN.

AYES:
NOES:
ABSENT:
ABSTAIN:

ATTESTED
____________________________________________________________________
John Kopchik, SECRETARY OF THE EAST CONTRA COSTA COUNTY
HABITAT CONSERVANCY

BY:_________________________________________________________, DEPUTY
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Byron Highway Solar Project
A planning survey report (“PSR”) has been completed for the Byron Highway Solar Project
(“Project”) by the project proponent, RPCA Solar 3, LLC. If approved by the Governing Board,
the Byron Highway Solar Project will be the first solar facility project outside the Urban
Development Area (“UDA”) to receive permit coverage through the HCP/NCCP.
Project Description
The Project consists of the development of a small-scale utility solar energy generation and
energy storage facility, located along Byron Highway on a leased portion of APN 002-210-025.
The Project will utilize approximately 18,424 solar modules and 40 string inverters to convert
the sun’s energy into usable, AC power. The modules will be mounted on a steel racking system,
which will be anchored into the ground using driven steel piers. Two power stations (314 sq ft
each) and two energy storage systems (320 sq ft each) will be constructed on reinforced concrete.
An approximately 800-foot-long trench will be dug from roughly center of the site to the western
edge of the site to accommodate the conductor wire. A 20 ft-wide aggregate-base road will be
located on the project site. A staging area will be located in the northwest corner outside of the
solar facility site.
The Project will impact 34.13 acres of pasture land cover type. Per the Conservancy’s Solar
Policy, these impacts are considered permanent impacts. In addition, the project will temporarily
impact one acre of pasture land cover type. No impacts to jurisdictional waters or wetlands will
occur.
Project Eligibility – Criteria for Take Coverage
Conservancy staff has reviewed the PSR and determined the Project meets the criteria of the
Solar Policy in order to receive permit coverage through the HCP/NCCP, as summarized below.
The project site is located on a parcel designated as Solar Energy Generation (-SG)
combining zoning district by Contra Costa County.
Yes, the Project is located on a parcel designated as Solar Energy Generation (-SG)
combining zoning district.
The project is located in Fee Zone 1 in the HCP/NCCP.
Yes, the Project is located in an area designated as Fee Zone 1 in the HCP/NCCP.
The HCP/NCCP is exceeding terrestrial land cover, wetland, or species-specific stay
ahead requirements.
Yes, the HCP/NCCP is compliant with stay ahead requirements. Table 14 of the most
recent Annual Report (2019) details the HCP/NCCP stay-ahead requirements and
progress. For the grassland and cultivated agriculture land cover type, impacts to date
total 836.6 acres with conservation to date at 9,006 acres, with a percent ahead
(conservation to impacts) of 43%.
Permit coverage for the project will not exceed the limits of take coverage as authorized
under the HCP/NCCP.
Yes. Limits of take coverage are estimated at 12,677 acres. Impacts to date total 841.1
aces. Coverage for this Project will be within the limits of take coverage.
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Permit coverage for the project will not preclude the HCP/NCCP from providing
coverage for a named rural infrastructure project outside the UDA.
Yes. The HCP/NCCP estimated 1,126 acres of impact/development outside the UDA.
This includes rural infrastructure projects (851 acres), utility projects (225 acres), and
recreation facilities (50 acres). Covered rural infrastructure and utility projects (based on
the 2019 Annual Report) total ~304.5 acres and ~4.87 acres of permanent impacts,
respectively.
Permitting
Project permitting approvals fall under the jurisdiction of Contra Costa County, a co-permittee of
the HCP/NCCP. Conservancy staff will coordinate with staff at the Contra Costa County
Department of Conservation and Development to incorporate HCP/NCCP conditions for take
coverage to the Project approvals.
Staff has reviewed the Project’s PSR and as part of the Governing Board’s approval to extend
take coverage for the Project, recommends the following additions to the County’s conditional
land use permit Conditions of Approval for the Project.
1) Prior to any ground disturbance or construction, the applicant shall obtain permit
coverage under the East Contra Costa County Habitat Conservation Plan/Natural
Community Conservation Plan (“HCP/NCCP”). The applicant must obtain take
authorization from the County under the incidental take permit from the United States
Fish and Wildlife Service (USFWS) issued pursuant to Section 10(a)(1)(B) of the Federal
Endangered Species Act (permit number: TE 160958-0) and the incidental take permit
from the California Department of Fish and Wildlife (CDFW) issued pursuant to
California Fish and Wildlife Code Section 2835 (permit number 2835-2007-01-03). The
applicant shall comply with all applicable HCP/NCCP requirements, including, but not
limited to, submitting a complete HCP/NCCP application package (see Chapter 6.2 of
the HCP/NCCP), complying with applicable avoidance, minimization and mitigation
measures (see Chapter 6.4 of the HCP/NCCP), and paying the HCP/NCCP development
fee (see Chapter 9.3.1 of the HCP/NCCP). Applicant may comply with HCP/NCCP
development fee requirements in accordance with the “Implementation Policy of the East
Contra Costa County Habitat Conservancy Regarding Installation of Solar Energy
Facilities Outside the Urban Development Area” by entering into an agreement with the
Conservancy that specifies the terms and conditions of HCP/NCCP development fee
payments under such policy.
2) Prior to construction or any ground disturbance, and in accordance with the approved
HCP/NCCP application package, a construction monitoring plan shall be submitted to
CDD and the East Contra Costa County Habitat Conservancy for review and approval in
accordance with the HCP/NCCP.

Page 3 of 4

Agenda Item 4

The Project’s mitigation fee payment is detailed in the PSR, and in accordance with the Solar
Policy, phased payment of mitigation fees may be considered due to the unique circumstances of
solar facility projects outside the UDA. Conservancy staff is recommending the following fee
schedule for the Byron Highway Solar Project:
Total Fees
Permanent Impact Mitigation Fee:
Temporary Impact Mitigation Fee:

$576,471.40
$1,126.03

Phasing of Fees
Paid prior to grading permit issuance: $289,361.73
(50% Permanent Impact Mitigation Fee + Temporary Impact Mitigation Fee)
Paid annually over fifteen (15) years: $19,215.71
(Payment to be adjusted annually based on Conservancy’s fee schedule)
The Conservancy and RPCA Solar 3, LLC will enter into an agreement formalizing this schedule
of phased payment of mitigation fees. RPCA Solar 3, LLC will provide a letter of credit or other
form of security to secure its obligation to make annual fee payments. The proposed draft Solar
Energy Facilities Fee Agreement Between East Contra Costa County Habitat Conservancy and
RPCA Solar 3, LLC is provided as an attachment.
Next Steps
Following the Governing Board’s authorization, the following next steps will be taken:
• Conservancy staff to request concurrence from CDFW and USFW.
• Conservancy to coordinate with staff at the Contra Costa County Department of
Conservation and Development on modifications of the Contra Costa County Conditional
Use Permit CDLP20-02029 to amend the Project’s Conditions of Approval to include
appropriate conditions related to the ECCC HCP/NCCP.
• Conservancy and applicant will execute an agreement substantively in the form of the
attached draft Solar Energy Facilities Fee Agreement Between East Contra Costa County
Habitat Conservancy and RPCA Solar 3, LLC.
• Prior to construction, applicant will submit mitigation fees and a construction monitoring
plan in accordance with the terms detailed in the final PSR.

ATTACHMENTS
Attachment 4a: Planning Survey Report for the Byron Highway Solar Project
Attachment 4b: Draft Solar Energy Facilities Fee Agreement Between East Contra Costa
County Habitat Conservancy and RPCA Solar 3, LLC
Attachment 4c: Implementation Policy Regarding Installation of Solar Energy Facilities Outside
the Urban Development Area
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Application Form and Planning Survey Report
To Comply With and Receive Permit Coverage Under
The East Contra Costa County Habitat Conservation Plan
and Natural Community Conservation Plan
Please complete this application to apply for take authorization under the state and federal East Contra Costa County HCP/NCCP incidental
take permits. The East Contra Costa County Habitat Conservancy (“Conservancy”) or local jurisdiction (City of Brentwood, City of Clayton, City
of Oakley, City of Pittsburg, and Contra Costa County) may request more information in order to deem the application complete.

I. PROJECT OVERVIEW
PROJECT INFORMATION
PROJECT NAME: Byron Highway Solar Project
PROJECT TYPE:

Residential

Commercial

Transportation

Utility

Other

PROJECT DESCRIPTION (BRIEF): The Project consists of development of a small-scale utility solar and energy storage facility, which will
be facilitated by a lease agreement between RPCA Solar 3, LLC and the property owner, Urlich Wingrens 1989 Revocable Trust.
PROJECT ADDRESS/LOCATION: The project is located adjacent to Byron Highway, approximately 1.5 miles southeast of Byron. Byron
Airport is located approximately one mile southwest of the site, and Clifton Court Forebay is located approximately 1.3 miles east of the
site.
PARCEL/PROJECT SIZE (ACRES): 40 acres/34.13 acres
PROJECT APN(S): 002-210-025
APPLICATION SUBMITTAL DATE: 3/9/2021

FINAL PSR DATE: 3/25/2021 (City/County/Conservancy use)

LEAD PLANNER: Joseph Lawlor
JURISDICTION:

City of Brentwood

City of Clayton

City of Oakley

Contra Costa County

Participating Special Entity*

City of Pittsburg

*Participating Special Entities are organizations not subject to the authority of a local jurisdiction. Such organizations may include school
districts, irrigation districts, transportation agencies, local park districts, geological hazard abatement districts, or other utilities or special
districts that own land or provide public services.

DEVELOPMENT FEE ZONE:

Zone I

Zone II

Zone III

Zone IV

See figure 9-1 of the HCP/NCCP at www.cocohcp.org for a generalized development fee zone map. Detailed development fee zone
maps by jurisdiction are available from the jurisdiction.

PROJECT APPLICANT INFORMATION
APPLICANT’S NAME: RPCA Solar 3, LLC
AUTHORIZED AGENT’S NAME AND TITLE: Aaron Halimi
PHONE NO.: 530-518-7669

APPLICANT’S E-MAIL: aaron@renewprop.com

MAILING ADDRESS: 879 Sanchez Street, San Francisco, CA 94114

BIOLOGIST INFORMATION1
BIOLOGICAL/ENVIRONMENTAL FIRM: Kleinfelder
CONTACT NAME AND TITLE: Susan Dewar
PHONE NO.: 530-530-2385

CONTACT’S E-MAIL: sdewar@kleinfelder.com

MAILING ADDRESS: 435 Lincoln Way, Auburn, CA 95603

1

A USFWS/CDFW-approved biologist (project-specific) is required to conduct the surveys. Please submit biologist(s) approval request to the Conservancy.
Page 1
Planning Survey Report Form, Revised July 2015

Attachment to Item 4 (Attachment 4a)

II. PROJECT DETAILS
Please complete and/or provide the following attachments:
1) Project Description
Attach as Attachment A: Project Description. Provide a detailed written description that concisely and
completely describes the project and location. Include the following information:
• All activities proposed for the site or project, including roads utilized, construction staging areas, and
the installation of underground facilities, to ensure the entire project is covered by the HCP/NCCP
permit
• Proposed construction dates, including details on construction phases, if applicable
• Reference a City/County application number for the project, if applicable
• General Best Management Practices, if applicable
• If the project will have temporary impacts, please provide a restoration plan describing how the site
will be restored to pre-project conditions, including revegetation seed mixes or plantings and timing
2) Project Vicinity Map
Provide a project vicinity map. Attach as Figure 1 in Attachment B: Figures.
3) Project Site Plans
Provide any project site plans for the project. Attach as Figure 2 in Attachment B: Figures.
4) CEQA Document
Indicate the status of CEQA documents prepared for the project. Provide additional comments below table if
necessary.
Type of Document
Initial Study

Status
Review started 11/18/2020, Review ended
12/18/2020

Date Completed

Notice of Preparation
Draft EIR
Final EIR
Notice of Categorical Exemption
Notice of Statutory Exemption
Other (describe)

III. EXISTING CONDITIONS AND IMPACTS
Please complete and/or provide the following attachments:
1) Field-Verified Land Cover Map2
Attach a field-verified land cover map in Attachment B: Figures and label as Figure 3. The map should
contain all land cover types present on-site overlaid on aerial/satellite imagery. Map colors for the land cover
types should conform to the HCP/NCCP (see Figure 3-3: Landcover in the Inventory Area for land cover type
legend).
2) Photographs of the Project Site
Attach representative photos of the project site in Attachment B: Figures and label as Figure 4. Please
provide captions for each photo.

2

For PSEs and city or county public works projects, please also identify permanent and temporary impact areas by overlaying crosshatching (permanent impacts) and
hatching (temporary impacts) on the land cover map.
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3) Land Cover Types and Impacts and Supplemental Tables
•
•

•
•
•

•

For all terrestrial land cover types please provide calculations to the nearest hundredth of an acre (0.01).
For aquatic land cover types please provide calculations to the nearest thousandth of an acre (0.001).
Permanent Impacts are broadly defined in the ECCC HCP/NCCP to include all areas removed from an undeveloped
or habitat-providing state and includes land in the same parcel or project that is not developed, graded, physically
altered, or directly affected in any way but is isolated from natural areas by the covered activity. Unless such
undeveloped land is dedicated to the Preserve System or is a deed-restricted creek setback, the development
mitigation fee will apply (if proposed, would require Conservancy approval).
Temporary Impacts are broadly defined in the ECCC HCP/NCCP as any impact on vegetation or habitat that does not
result in permanent habitat removal (i.e. vegetation can eventually recover).
If wetland (riparian woodland/scrub, wetland, or aquatic) land cover types are present on the parcel but will not
be impacted please discuss in the following section 4) Jurisdictional Wetlands and Waters. Wetland impact fees will
only be charged if wetland features are impacted. However, development fees will apply to the entire parcel.
Stream land cover type is considered a linear feature where impacts are calculated based on length impacted. The
acreage within a stream, below Top of Bank (TOB), must be assigned to the adjacent land cover type(s). Insert area of
impact to stream below TOB in parentheses after the Land Cover acreage number (e.g., Riparian Woodland/Scrub: 10
(0.036) – where 10 is the total impacted acreage including 0.036 acre, which is the acreage within stream TOB).
Complete following supplemental Stream Feature Detail table to provide information for linear feet.
Total Impacts acreage should be the total parcel acreage (development project) or project footprint acreage (rural
infrastructure or utility project).
Proposed for HCP/NCCP
Dedication on the Parcel
(Requires Conservancy Approval)

Table 1: Land Cover Types and Impacts
Land Cover Type
Grassland
Annual Grassland
Alkali Grassland
Ruderal
Shrubland
Chaparral and Scrub
Woodland
Oak Savannah
Oak Woodland
Riparian
Riparian Woodland/Scrub
Wetland
Permanent Wetland
Seasonal Wetland
Alkali Wetland
Aquatic
Aquatic (Reservoir/Open Water)
Slough/Channel
Pond
Stream (in linear feet)
Irrigated Agriculture
Pasture
Cropland
Orchard
Vineyard
Other
Nonnative woodland
Wind turbines
Developed (not counted toward Fees)
Urban
Aqueduct
Turf
Landfill
TOTAL IMPACTS

Permanent
Impacts

Temporary
Impacts

Stream Setback

Preserve System
Dedication

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

34.13
-

1.0
-

-

-

-

-

-

-

-

-

-

-

34.13

-

-

-

Page 3
Planning Survey Report Form, Revised July 2015

Attachment to Item 4 (Attachment 4a)

Identify any uncommon vegetation and uncommon landscape features3:
Supplemental to Table 1: Uncommon Vegetation and Landscape Features
Permanent
Impacts

Temporary
Impacts

-

-

-

-

Uncommon Grassland Alliances
Purple Needlegrass Grassland
Blue Wildrye Grassland
Creeping Ryegrass Grassland
Wildflower Fields
Squirreltail Grassland
One-sided Bluegrass Grassland
Serpentine Bunchgrass Grassland
Saltgrass Grassland
Alkali Sacaton Bunchgrass Grassland
Other
Uncommon Landscape Features
Rock Outcrops
Caves
Springs and seeps
Scalds
Sand Deposits
Mines4
Buildings (bat roosts)3
Potential nest sites (trees or cliffs)3

Please provide details of impacts to stream features:
Stream Name: N/A
Watershed: N/A
Supplemental to Table 1: Stream Feature Detail5
Stream Width
≤ 25 feet wide
> 25 feet wide

≤ 25 feet wide
> 25 feet wide

≤ 25 feet wide
> 25 feet wide

Stream Type6
Perennial
Intermittent
Ephemeral, 3rd or higher order
Ephemeral, 1st or 2nd order
Perennial
Intermittent
Ephemeral, 3rd or higher order
Ephemeral, 1st or 2nd order
Perennial
Intermittent
Ephemeral, 3rd or higher order
Ephemeral, 1st or 2nd order

Permanent Impacts
(linear feet)7

Temporary Impacts
(linear feet)7

-

-

-

-

-

-

3

These acreages are for Conservancy tracking purposes. Impacts to these uncommon vegetation and landscape features should be accounted for within the land cover
types in Table 1 (e.g., x acres of purple needlegrass in this supplemental table should be accounted for within annual grassland in Table 1).
4
Insert amount/number, not acreage. Provide additional information on these features in Attachment A: Project Description.
5
Use more than 1 row as necessary to describe impacts to streams on site.
6
See glossary (Appendix A) for definition of stream type and order.
7
Stream length is measured along stream centerline, based on length of impact to any part of the stream channel, TOB to TOB.
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4) Summary of Land Cover Types
Please provide a written summary of descriptions for land cover types found on site including characteristic
vegetation.
Pasture. Approximately 39.39 acres of the approximately 40-acre parcel is mapped as pasture. This low-growing
herbaceous land cover type is dominated by ripgut brome (Bromus diandrus), Italian ryegrass (Festuca perennis), and
black mustard (Brassica nigra). Other non-native species represented in the parcel include field bindweed
(Convolvulus arvensis) and seaside barley (Hordeum marinum). Due to the heavy grazing pressure noted during the
field survey, very few plants were greater than three inches in height and the diversity of plant species was very low.
Many grass species were unidentifiable within the parcel as a result of heavy grazing and were subsequently
identified by individuals present within the buffer of the parcel that was not grazed. Several California ground squirrel
(Otospermophilus beecheyi) burrows were observed within this land cover type during the field survey.
Urban. A small corner of the parcel (approximately 0.24 acre) is being used as a junk yard/storage lot. A camper
trailer, scrap metal, tires, pipes and other debris was observed in this area and the vegetation was similar to the rest
of the site, with the exception of some bare ground. No native vegetation was observed in this disturbed area.
5) Jurisdictional Wetlands and Waters
If wetlands and waters are present on the project site, project proponents must conduct a delineation of
jurisdictional wetlands and waters. Jurisdictional wetlands and waters are defined on pages 1-18 and 1-19 of
the ECCC HCP/NCCP as the following land cover types: permanent wetland, seasonal wetland, alkali wetland,
aquatic, pond, slough/channel, and stream. It should be noted that these features differ for federal and state
jurisdictions. If you have identified any of these land cover types in Table 1, complete the section below.
a) Attach the wetland delineation report as Attachment E: Wetland Delineation. If a wetland delineation
has not been completed, please explain below in section 4c.
b) Please check the following permits the project may require. Please submit copies of these permits
to the Conservancy prior to the start of construction:
CWA Section 404 Permit8

CWA Section 401 Water Quality Certification

Waste Discharge Requirements

Lake and Streambed Alteration Agreement

c) Provide any additional information on impacts to jurisdictional wetland and waters below,
including status of the permit(s):
No potentially jurisdictional aquatic resources (wetlands or other waters) were observed within the Project Area or
within the 100-foot Project buffer. However, two agricultural ditches were observed within the Project Area. One
occurs along the western boundary of the site and appears to connect to a larger agricultural ditch that eventually
empties into the California Aqueduct. The other occurs along the eastern boundary of the site, but does not appear
to have any connectivity to any other potentially jurisdictional features. Both ditches were dry at the time of the field
survey and were vegetated with upland plant species. No impacts to the upland ditches are planned. Since the current
project design will not result in disturbance of any potential wetland or other waters under USACE, RWQCB, or CDFW
jurisdiction, a wetland delineation was not completed.

8

The USACE Sacramento District issued a Regional General Permit 1 (RGP) related to ECCC HCP/NCCP covered activities. The RGP is designed to streamline wetland
permitting in the entire ECCC HCP/NCCP Plan Area by coordinating the avoidance, minimization, and mitigation measures in the Plan with the Corps’ wetland
permitting requirement. Applicants seeking authorization under this RGP shall notify the Corps in accordance with RGP general condition number 18 (Notification).
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6) Species-Specific Planning Survey Requirements
Based on the land cover types found on-site and identified in Table 1, check the applicable boxes in Table 2a.
Table 2a. Species –Specific Planning Survey Requirements
Land Cover Type
in Project Area
Grasslands,
oak savannah,
agriculture, or
ruderal

Aquatic
(ponds,
wetlands,
streams, sloughs,
channels, and
marshes)

Planning Survey Requirement9

San Joaquin kit fox

Assumed if within modeled range
of species

pp. 6-37
to 6-38

Western burrowing
owl

Assumed

Giant garter snake

Aquatic habitat accessible from
the San Joaquin River

If within modeled range of species,
identify and map potential breeding or
denning habitat within the project site
and a 250-ft radius around the project
footprint.
Identify and map potential breeding
habitat within the project site and a
500-ft radius around the project
footprint. Please note the HCP
requires buffers for occupied burrows.
Surveys may need to encompass an
area larger than the project footprint.
Identify and map potential habitat.

California tiger
salamander

Ponds and wetlands
Vernal pools
Reservoirs
Small lakes
Slow-moving streams, ponds and
wetlands

Identify and map potential breeding
habitat. Document habitat quality and
features. Provide the Conservancy
with photo-documentation and report.
Identify and map potential breeding
habitat. Document habitat quality and
features. Provide the Conservancy
with photo-documentation and report.
Identify and map potential habitat.
Please note the HCP requires a 50 foot
non-disturbance buffer from seasonal
wetlands that may be occupied by
covered shrimp. Surveys may need to
encompass an area larger than the
project footprint.
Map and document potential breeding
or roosting habitat.

pp. 6-45

Inspect large trees for presence of nest
sites. Document and map.

pp. 6-41
to 6-43

Inspect large trees for presence of nest
sites. Document and map.

pp. 6-38
to 6-39

California
red-legged frog

Any

Info in
HCP

Habitat Element in Project Area

Required Survey Species

Covered shrimp

Seasonal wetlands
Vernal pools
Sandstone rock outcrops
Sandstone depressions

Townsend’s big-eared

Rock formations with caves
Mines
Abandoned buildings outside
urban area
Potential nest sites within 1,000
feet of project

bat

Swainson’s hawk
Golden Eagle

Potential nest sites with ½ mile of
project

pp. 6-39
to 6-41

pp. 6-43
to 6-45

p. 6-46

pp. 6-46
to 6-48

pp. 6-36
to 6-37

Surveys for all covered species must be conducted by a qualified biologist (USFWS/CDFW project-specific approved). Please submit biologist
approval request to the East Contra Costa County Habitat Conservancy.
Surveys for all covered species must be conducted according to the respective USFWS or CDFW survey protocols, as identified in Chapter
6.4.3 in the HCP/NCCP.

7) Planning Survey Species Habitat Maps
Provide Planning Survey Species Habitat Maps as required in Table 2a, attach as Figure 5 in Attachment B:
Figures.

9

The planning survey requirements in this table are not comprehensive. Please refer to Chapter 6.4.3 in the ECCC HCP/NCCP for more detail.
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8) Results of Species Specific Surveys
Provide a written summary describing the results of the planning surveys. Please discuss the location,
quantity, and quality of suitable habitat for specified covered wildlife species on the project site.
San Joaquin Kit Fox. The Project Area is within ECCC HCP/NCCP designated low-use suitable habitat. During the
March 27, 2020 biological survey, performed by Kleinfelder biologists Kevin Ohol and Eliza Shepard, no suitable San
Joaquin kit fox dens, burrows, sign (such as scat or tracks) or kit foxes were observed. However, the pasture land
cover on the site provide suitable habitat for denning, and this species is known to occur in the vicinity of the Project
Area and could use the site for denning or as a movement corridor.
Western Burrowing Owl. The pasture land cover within the project area provides suitable California ground squirrel
burrows for burrowing owl. No burrowing owls or sign (i.e. feathers, white wash, pellets) were observed during the
March 27, 2020 biological survey.
Swainson’s Hawk. There are no trees on the site; therefore, no suitable nesting habitat occurs on the site for
Swainson’s hawk. Within 1,000 feet of the site, there are several large trees adjacent to the Project Area on the
west side of Byron Highway. No suitable nests were observed in these trees during the field survey, however, an
adult Swainson’s hawk was observed soaring over the Project Area during the survey.
Golden Eagle. Grasslands within and surrounding the Project Area, and the rolling hills to the west, may provide
suitable foraging habitat for golden eagle. Surrounding parcels that contain scattered large trees could provide
suitable nesting habitat for golden eagles. The Project is within ECCC HCP/NCCP designated suitable habitat for
golden eagle. Because of this, golden eagle has a moderate potential to forage on the site, and nest within ½ mile
of the site.
9) Covered and No-Take Plants
Please check the applicable boxes in Table 2b based on the land cover types found in the project area. If
suitable land cover types are present on site, surveys must be conducted using approved CDFW/USFWS
methods during the appropriate season for identification of covered and no-take species (see page 6-9 of the
ECCC HCP/NCCP). Reference populations of covered and no-take plants should be visited, where possible,
prior to conducting surveys to confirm that the plant species is visible and detectable at the time surveys are
conducted. In order to complete all the necessary covered and no-take plant surveys, spring, summer, and fall
surveys may be required.
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Table 2b. Covered and No-Take Plant Species
Covered
(C) or NoTake (N)

Associated Land
Cover Type

Typical Habitat or Physical Conditions, if
Known

Typical Blooming
Period

Adobe navarretia
(Navarretia nigelliformis ssp.
radians) a

C

Annual Grassland

Generally found on clay barrens in
Annual Grassland b

Apr–Jun

Yes
No

Alkali milkvetch
(Astragalus tener ssp. tener)

N

Alkali grassland
Alkali wetland
Annual grassland
Seasonal wetland

Generally found in vernally moist habitat
in soils with a slight to strongly elevated
pH

Mar–Jun

Yes
No

Big tarplant
(Blepharizonia plumosa)

C

Annual grassland

Elevation below 1500 feet d most often on
Altamont Series or Complex soils

Jul–Oct

Yes
No

Brewer’s dwarf flax
(Hesperolinon breweri)

C

Annual grassland
Chaparral and scrub
Oak savanna
Oak woodland

Generally, restricted to grassland areas
within a 500+ buffer from oak woodland
and/or chaparral/scrub d

May–Jul

Yes
No

Brittlescale
(Atriplex depressa)

C

Alkali grassland
Alkali wetland

Restricted to soils of the Pescadero or
Solano soil series; generally found in
southeastern region of plan area d

May–Oct

Yes
No

Caper-fruited tropidocarpum
(Tropidocarpum capparideum)

N

Alkali grassland

Mar–Apr

Yes
No

Contra Costa goldfields
(Lasthenia conjugens)

N

Alkali grassland
Alkali wetland
Annual grassland
Seasonal wetland

Generally found in vernal pools

Mar–Jun

Yes
No

Diablo Helianthella
(Helianthella castanea)

C

Chaparral and scrub
Oak savanna
Oak woodland

Elevations generally above 650 feet d

Mar–Jun

Yes
No

Diamond-petaled poppy
(Eschscholzia rhombipetala)

N

Annual grassland

Mar–Apr

Yes
No

Large-flowered fiddleneck
(Amsinckia grandiflora)

N

Annual grassland

Generally on clay soil

Apr–May

Yes
No

Mount Diablo buckwheat
(Eriogonum truncatum)

N

Annual grassland
Chaparral and scrub

Ecotone of grassland and chaparral/scrub

Apr–Sep

Yes
No

Mount Diablo fairy-lantern
(Calochortus pulchellus)

C

Annual grassland
Chaparral and scrub
Oak savanna
Oak woodland

Elevations generally between 650 and
2,600d

Apr–Jun

Yes
No

Mount Diablo Manzanita
(Arctostaphylos auriculata)

C

Chaparral and scrub

Elevations generally between 700 and
1,860 feet; restricted to the eastern and
northern flanks of Mt. Diablo d and the
vicinity of Black Diamond Mines

Jan–Mar

Yes
No

Recurved larkspur
(Delphinium recurvatum)

C

Alkali grassland
Alkali wetland

Mar–Jun

Yes
No

Round-leaved filaree
(California macrophylla) c

C

Annual grassland

Mar–May

Yes
No

San Joaquin spearscale
(Extriplex joaquiniana) e

C

Alkali grassland
Alkali wetland

Apr–Oct

Yes
No

Showy madia
(Madia radiata)

C

Annual grassland
Oak savanna
Oak woodland

Mar–May

Yes
No

Plant Species

Primarily occupies open grassland or
grassland on edge of oak woodland

Suitable Land
Cover Type
Present

a

The species Navarretia nigelliformis subsp. nigelliformis is no longer considered to occur within Contra Costa County based on specimen annotations at the UC and Jepson Herbaria at the University of
California Berkeley as well as the opinions of experts in the genus. This taxon is now recognized as Navarretia nigelliformis subsp. radians. Any subspecies of Navarretia nigelliformis encountered as a part of
botanical surveys in support of a PSR should be considered as covered under this HCP/NCCP.
b
Habitat for the Navarretia nigelliformis subspecies that occurs within the inventory are is inaccurately described in the HCP/NCCP as vernal pools. The entity within the Inventory generally occupies clay
barrens within Annual Grassland habitat, which is an upland habitat type.
c
From California Native Plant Society. 2007. Inventory of Rare and Endangered Plants (online edition, v7-07d). Sacramento, CA. Species may be identifiable outside of the typical blooming period; a
professional botanist shall determine if a covered or no take plant occurs on the project site. Reference population of covered and no-take plants should be visited, where possible, prior to conducting surveys
to confirm that the plant is visible and detectable at the time surveys are conducted.
d
See Species Profiles in Appendix D of the Final HCP/NCCP. Reference populations of covered and no-take plants should be visited, where possible, prior to conducting surveys to confirm that the plant
species is visible and detectable at the time surveys are conducted.
e
In the recent update to the Jepson eflora (JFP 2013) Atriplex joaquinana has been circumscribed and segregated into a new genus called Extriplex based on the work of Elizabeth Zacharias and Bruce Baldwin
(2010). The etymology of the genus Extriplex means, “beyond or outside Atriplex”.
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10) Results of Covered and No-Take Plant Species
Provide a written summary describing the results of the planning surveys conducted as required in Table 2b.
Describe the methods used to survey the site for all covered and no-take plants, including the dates and times
of all surveys conducted (see Tables 3-8 and 6-5 of the ECCC HCP/NCCP for covered and no-take plants),
including reference populations visited prior to conducting surveys.
If any covered or no-take plant species were found, include the following information in the results summary:
• Description and number of occurrences and their rough population size.
• Description of the “health” of each occurrence, as defined on pages 5-49 and 5-50 of the HCP/NCCP.
• A map of all the occurrences.
• Justification of surveying time window, if outside of the plant’s blooming period.
• The CNDDB form(s) submitted to CDFW (if this is a new occurrence).
• A description of the anticipated impacts that the covered activity will have on the occurrence and how
the project will avoid impacts to all covered and no-take plant species. If impacts to covered plant species
cannot be avoided and plants will be removed by covered activity, the Conservancy must be notified and
has the option to salvage the covered plants. All projects must demonstrate avoidance of all six no-take
plants (see table 6-5 of the HCP/NCCP).
Suitable habitat for the covered plant species described above was not observed in the Project Area. The prior
history of agricultural land use and dominance of non-native species is indicative of disturbed habitat on the
site, which is most often unsuitable for these special-status plant species due to trampling by cattle and
competition from robust, non-native species. In addition, related taxa with similar life history characteristics
were not present in the Project Area, lending further support for the absence of these plants. The floristic survey
was timed appropriately for identification of potential spring blooming special-status plant species identified
during the desktop review, and reference sites were checked prior to the field survey. The results of the
reference site visits are listed in Table 1 below.
Table 1. Special-status Plant Reference Site Visits

TARGET SPECIES

CNDDB
OCCURRENCE
NUMBER

SURVEYOR AND DATE

OUTCOME

Big-scale
balsamroot
(Balsamorhiza
macrolepis)

2

Eliza Shepard, March 20,
2020

Multiple plants found blooming
and in bud

Fragrant fritillary
(Fritillaria liliacea)

34

Eliza Shepard, March 5, 2020

Plants found not blooming

Diablo helianthella
(Helianthella
castanea)

36

Eliza Shepard, March 20,
2020

Multiple plants found blooming
and in bud
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IV. SPECIES-SPECIFIC AVOIDANCE AND MINIMIZATION REQUIREMENTS
Please complete and/or provide the following attachments:
1) Species-Specific Avoidance and Minimization for Selected Covered Wildlife
Complete the following table and check the applicable box for covered species determined by the planning
surveys.
Table 3. Summary of Applicable Preconstruction Surveys, Avoidance and Minimization, and Construction
Monitoring Requirements10
Species
San
Joaquin
kit fox

Western
burrowing
owl

• On project footprint and 250-ft
radius, map all dens (>5 in.
diameter) and determine status
• Provide written survey results
to USFWS within 5 working
days after surveying
• On project footprint and 500-ft
radius, identify and map all
owls and burrows, and
determine status
• Document use of habitat (e.g.
breeding, foraging)

Avoidance and Minimization
Requirements

Construction Monitoring Required

Info in
HCP

• Monitor dens
• Destroy unoccupied dens
• Discourage use of occupied (nonnatal) dens

• Establish exclusion zones ( >50 ft
for potential dens, and >100 ft for
known dens)
• Notify USFWS of occupied natal
dens

pp. 6-37
to 6-38

• Avoid occupied nests during
breeding season (Feb-Sep)
• Avoid occupied burrows during
nonbreeding season (Sep – Feb)
• Install one-way doors in occupied
burrow (if avoidance not possible)
• Monitor burrows with doors
installed
• Limit construction to Oct-May
• Dewater habitat April 15 – Sep 30
prior to construction
• Minimize clearing for construction

• Establish buffer zones (250 ft
around nests)
• Establish buffer zones (160 ft
around burrows)

pp. 6-39
to 6-41

• Delineate 200 ft buffer around
potential habitat near construction
• Provide field report on monitoring
efforts
• Stop construction activities if
snake is encountered; allow snake
to passively relocate
• Remove temporary fill or debris
from construction site
• Mandatory training for
construction personnel
• None

pp. 6-43
to 6-45

Giant
garter
snake

• Delineate aquatic habitat up to
200 ft from water’s edge on
each side
• Document any occurrences

California
tiger
salamander

• Provide written notification to
USFWS and CDFW regarding
timing of construction and
likelihood of occurrence on site
• Provide written notification to
USFWS and CDFW regarding
timing of construction and
likelihood of occurrence on site

• Allow agency staff to translocate
species, if requested

• Allow agency staff to translocate
species, if requested

• None

p. 6-46

Covered
shrimp

• Establish presence/absence
• Document and evaluate use of
all habitat features (e.g. vernal
pools, rock outcrops)

• Establish buffer near construction
activities
• Prohibit incompatible activities

pp. 6-46
to 6-48

Townsend’s
big-eared
bat

• Establish presence/absence
• Determine if potential sites
were recently occupied (guano)

Swainson’s
hawk

• Determine whether potential
nests are occupied

• Establish 1,000 ft buffer around
active nest and monitor
compliance (no activity within
established buffer)

pp. 6-41
to 6-43

Golden
Eagle

• Establish presence/absence of
nesting eagles

• Seal hibernacula before Nov
• Seal nursery sites before April
• Delay construction near occupied
sites until hibernation or nursery
seasons are over
• No construction within 1,000 ft of
occupied nests within breeding
season (March 15 - Sep 15)
• If necessary, remove active nest
tree after nesting season to
prevent occupancy in second year.
• No construction within ½ mile near
active nests (most activity late Jan
– Aug)

• Establish buffer around outer edge
of all hydric vegetation associated
with habitat (50 ft or immediate
watershed, whichever is larger)
• Mandatory training for
construction personnel
• None

• Establish ½ mile buffer around
active nest and monitor
compliance with buffer

pp. 6-38
to 6-39

California
red-legged
frog

10

Preconstruction Survey
Requirements

p. 6-45

pp. 6-36
to 6-37

The requirements in this table are not comprehensive; they are detailed in the next section on the following page.
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2) Required Preconstruction Surveys, Avoidance and Minimization, and Construction Monitoring
All preconstruction surveys shall be conducted in accordance with the requirements set forth in Section 6.4.3,
Species-Level Measures, and Table 6-1 of the ECCC HCP/NCCP. Detailed descriptions of preconstruction
surveys, avoidance and minimization, and construction monitoring applicable to each of the wildlife species in
Table 3 are located below. Please remove the species-specific measures that do not apply to your project
(highlight entire section and delete).
SAN JOAQUIN KIT FOX
Preconstruction Surveys
Prior to any ground disturbance related to covered activities, a USFWS/CDFW– approved biologist will conduct a
preconstruction survey in areas identified in the planning surveys as supporting suitable breeding or denning habitat
for San Joaquin kit fox. The surveys will establish the presence or absence of San Joaquin kit foxes and/or suitable
dens and evaluate use by kit foxes in accordance with USFWS survey guidelines (U.S. Fish and Wildlife Service 1999).
Preconstruction surveys will be conducted within 30 days of ground disturbance. On the parcel where the activity is
proposed, the biologist will survey the proposed disturbance footprint and a 250-foot radius from the perimeter of
the proposed footprint to identify San Joaquin kit foxes and/or suitable dens. Adjacent parcels under different land
ownership will not be surveyed. The status of all dens will be determined and mapped. Written results of
preconstruction surveys will be submitted to USFWS within 5 working days after survey completion and before the
start of ground disturbance. Concurrence is not required prior to initiation of covered activities.
If San Joaquin kit foxes and/or suitable dens are identified in the survey area, the measures described below will be
implemented.
Avoidance and Minimization Requirements
•
•
•
•

If a San Joaquin kit fox den is discovered in the proposed development footprint, the den will be monitored
for 3 days by a USFWS/CDFW– approved biologist using a tracking medium or an infrared beam camera to
determine if the den is currently being used.
Unoccupied dens should be destroyed immediately to prevent subsequent use.
If a natal or pupping den is found, USFWS and CDFW will be notified immediately. The den will not be
destroyed until the pups and adults have vacated and then only after further consultation with USFWS and
CDFW.
If kit fox activity is observed at the den during the initial monitoring period, the den will be monitored for
an additional 5 consecutive days from the time of the first observation to allow any resident animals to
move to another den while den use is actively discouraged. For dens other than natal or pupping dens, use
of the den can be discouraged by partially plugging the entrance with soil such that any resident animal can
easily escape. Once the den is determined to be unoccupied it may be excavated under the direction of the
biologist. Alternatively, if the animal is still present after 5 or more consecutive days of plugging and
monitoring, the den may have to be excavated when, in the judgment of a biologist, it is temporarily vacant
(i.e., during the animal’s normal foraging activities).

Construction Monitoring
If dens are identified in the survey area outside the proposed disturbance footprint, exclusion zones around each
den entrance or cluster of entrances will be demarcated. The configuration of exclusion zones should be circular,
with a radius measured outward from the den entrance(s). No covered activities will occur within the exclusion
zones. Exclusion zone radii for potential dens will be at least 50 feet and will be demarcated with four to five flagged
stakes. Exclusion zone radii for known dens will be at least 100 feet and will be demarcated with staking and
flagging that encircles each den or cluster of dens but does not prevent access to the den by kit fox.
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WESTERN BURROWING OWL
Preconstruction Surveys
Prior to any ground disturbance related to covered activities, a USFWS/CDFW- approved biologist will conduct a
preconstruction survey in areas identified in the planning surveys as having potential burrowing owl habitat. The
surveys will establish the presence or absence of western burrowing owl and/or habitat features and evaluate use by
owls in accordance with CDFW survey guidelines (California Department of Fish and Game 1995).
On the parcel where the activity is proposed, the biologist will survey the proposed disturbance footprint and a 500foot radius from the perimeter of the proposed footprint to identify burrows and owls. Adjacent parcels under
different land ownership will not be surveyed. Surveys should take place near sunrise or sunset in accordance with
CDFW guidelines. All burrows or burrowing owls will be identified and mapped. Surveys will take place no more than
30 days prior to construction. During the breeding season (February 1– August 31), surveys will document whether
burrowing owls are nesting in or directly adjacent to disturbance areas. During the nonbreeding season (September
1–January 31), surveys will document whether burrowing owls are using habitat in or directly adjacent to any
disturbance area. Survey results will be valid only for the season (breeding or nonbreeding) during which the survey
is conducted.
Avoidance and Minimization and Construction Monitoring
This measure incorporates avoidance and minimization guidelines from CDFW’s Staff Report on Burrowing Owl
Mitigation (California Department of Fish and Game 1995).
If burrowing owls are found during the breeding season (February 1 – August 31), the project proponent will avoid
all nest sites that could be disturbed by project construction during the remainder of the breeding season or while
the nest is occupied by adults or young. Avoidance will include establishment of a non-disturbance buffer zone
(described below). Construction may occur during the breeding season if a qualified biologist monitors the nest and
determines that the birds have not begun egg-laying and incubation or that the juveniles from the occupied burrows
have fledged. During the nonbreeding season (September 1 – January 31), the project proponent should avoid the
owls and the burrows they are using, if possible. Avoidance will include the establishment of a buffer zone
(described below).
During the breeding season, buffer zones of at least 250 feet in which no construction activities can occur will be
established around each occupied burrow (nest site). Buffer zones of 160 feet will be established around each
burrow being used during the nonbreeding season. The buffers will be delineated by highly visible, temporary
construction fencing.
If occupied burrows for burrowing owls are not avoided, passive relocation will be implemented. Owls should be
excluded from burrows in the immediate impact zone and within a 160-foot buffer zone by installing one-way doors
in burrow entrances. These doors should be in place for 48 hours prior to excavation. The project area should be
monitored daily for 1 week to confirm that the owl has abandoned the burrow. Whenever possible, burrows should
be excavated using hand tools and refilled to prevent reoccupation (California Department of Fish and Game 1995).
Plastic tubing or a similar structure should be inserted in the tunnels during excavation to maintain an escape route
for any owls inside the burrow.
SWAINSON’S HAWK
Preconstruction Survey
Prior to any ground disturbance related to covered activities that occurs during the nesting season (March 15–
September 15), a qualified biologist will conduct a preconstruction survey no more than 1 month prior to
construction to establish whether Swainson’s hawk nests within 1,000 feet of the project site are occupied. If
potentially occupied nests within 1,000 feet are off the project site, then their occupancy will be determined by
observation from public roads or by observations of Swainson’s hawk activity (e.g., foraging) near the project site. If
nests are occupied, minimization measures and construction monitoring are required (see below).
Avoidance and Minimization and Construction Monitoring
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During the nesting season (March 15–September 15), covered activities within 1,000 feet of occupied nests or nests
under construction will be prohibited to prevent nest abandonment. If site-specific conditions or the nature of the
covered activity (e.g., steep topography, dense vegetation, limited activities) indicate that a smaller buffer could be
used, the Implementing Entity will coordinate with CDFW/USFWS to determine the appropriate buffer size.
If young fledge prior to September 15, covered activities can proceed normally. If the active nest site is shielded from
view and noise from the project site by other development, topography, or other features, the project applicant can
apply to the Implementing Entity for a waiver of this avoidance measure. Any waiver must also be approved by
USFWS and CDFW. While the nest is occupied, activities outside the buffer can take place.
GOLDEN EAGLE
Preconstruction Survey
Prior to implementation of covered activities, a qualified biologist will conduct a preconstruction survey to establish
whether nests of golden eagles are occupied (see Section 6.3.1, Planning Surveys). If nests are occupied,
minimization requirements and construction monitoring will be required.
Avoidance and Minimization
Covered activities will be prohibited within 0.5 mile of active nests. Nests can be built and active at almost any time
of the year, although mating and egg incubation occurs late January through August, with peak activity in March
through July. If site-specific conditions or the nature of the covered activity (e.g., steep topography, dense
vegetation, limited activities) indicate that a smaller buffer could be appropriate or that a larger buffer should be
implemented, the Implementing Entity will coordinate with CDFW/USFWS to determine the appropriate buffer size.
Construction Monitoring
Construction monitoring will focus on ensuring that no covered activities occur within the buffer zone established
around an active nest. Although no known golden eagle nest sites occur within or near the ULL, covered activities
inside and outside of the Preserve System have the potential to disturb golden eagle nest sites. Construction
monitoring will ensure that direct effects to golden eagles are minimized.
3) Construction Monitoring Plan
Before implementing a covered activity, the applicant will develop and submit a construction monitoring plan
to the planning department of the local land use jurisdiction and the East Contra Costa County Habitat
Conservancy for review and approval. Elements of a brief construction monitoring plan will include the
following:
•
•
•
•

Results of planning and preconstruction surveys.11
Description of avoidance and minimization measures to be implemented, including a description of
project-specific refinements to the measures or additional measures not included in the HCP/NCCP.
Description of monitoring activities, including monitoring frequency and duration, and specific
activities to be monitored.
Description of the onsite authority of the construction monitor to modify implementation of the
activity.

Check box to acknowledge this requirement.

11

If the preconstruction surveys do not trigger construction monitoring, results of preconstruction surveys should still be submitted to the local jurisdiction and the
East Contra Costa County Habitat Conservancy.
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V. SPECIFIC CONDITIONS ON COVERED ACTIVITIES
1) Check off the HCP conservation measures that apply to the project.
APPLIES TO ALL PROJECTS
Conservation Measure 1.11. Avoid Direct Impacts on Extremely Rare Plants, Fully Protected Wildlife Species, or Migratory Birds. This
conservation measure applies to all projects. All projects will avoid all impacts on extremely rare plants and fully protected species listed in Table
6-5 of the ECCC HCP/NCCP. See HCP pp. 6-23 to 6-25, and Table 6-5.
APPLIES TO PROJECTS THAT IMPACT COVERED PLANT SPECIES
Conservation Measure 3.10. Plant Salvage when Impacts are Unavoidable. This condition applies to projects that cannot avoid impacts on
covered plants and help protect covered plants by prescribing salvage whenever avoidance of impacts is not feasible. Project proponents wishing
to remove populations of covered plants must notify the Conservancy of their construction schedule to allow the Conservancy the option of
salvaging the populations. See HCP pp. 6-48 to 6-50.
APPLIES TO PROJECTS THAT INCLUDE ARE ADJACENT TO STREAMS, PONDS, OR WETLANDS
Conservation Measure 2.12. Wetland, Pond, and Stream Avoidance and Minimization. All projects will implement measures described in
the HCP to avoid and minimize impacts on wetlands, ponds, streams, and riparian woodland/scrub. See HCP pp. 6-33 to 6-35.
APPLIES TO NEW DEVELOPMENT PROJECTS
Conservation Measure 1.10. Maintain Hydrologic Conditions and Minimize Erosion. All new development must avoid or minimize direct
and indirect impacts on local hydrological conditions and erosion by incorporating the applicable Provision C.3 Amendments of the Contra Costa
County Clean Water Program’s (CCCCWP’s) amended NPDES Permit (order no. R2-2003-0022; permit no. CAS002912). The overall goal of this
measure is to ensure that new development covered under the HCP has no or minimal adverse effects on downstream fisheries to avoid take
of fish listed under ESA or CESA. See HCP pp. 6-21 to 6-22.
APPLIES TO NEW DEVELOPMENT PROJECTS THAT INCLUDE OR ARE ADJACENT TO STREAMS, PONDS, OR WETLANDS
Conservation Measure 1.7. Establish Stream Setbacks. A stream setback will be applied to all development projects covered by the HCP
according to the stream types listed in Table 6-2 of the HCP. See HCP pp. 6-15 to 6-18 and Table 6-2.
APPLIES TO NEW DEVELOPMENT PROJECTS ADJACENT TO EXISTING PUBLIC OPEN SPACE, HCP PRESERVES, OR LIKELY HCP ACQUISITION SITES
Conservation Measure 1.6. Minimize Development Footprint Adjacent to Open Space. Project applicants are encouraged to minimize
their development footprint and set aside portions of their land to contribute to the HCP Preserve System. Land set aside that contributes to
the HCP biological goals and objectives may be credited against development fees. See HCP pages 6-14 to 6-15.
Conservation Measure 1.8. Establish Fuel Management Buffer to Protect Preserves and Property. Buffer zones will provide a buffer
between development and wildlands that allows adequate fuel management to minimize the risk of wildlife damage to property or to the
preserve. The minimum buffer zone for new development is 100 feet. See HCP pages 6-18 to 6-19.
Conservation Measure 1.9. Incorporate Urban-Wildlife Interface Design Elements. These projects will incorporate design elements at the
urban-wildlife interface to minimize the indirect impacts of development on the adjacent preserve. See HCP pp. 6-20 to 6-21.
APPLIES TO ROAD MAINTENANCE PROJECTS OUTSIDE THE UDA
Conservation Measure 1.12. Implement Best Management Practices for Rural Road Maintenance. Road maintenance activities have the
potential to affect covered species by introducing sediment and other pollutants into downstream waterways, spreading invasive weeds, and
disturbing breeding wildlife. In order to avoid and minimize these impacts, BMPs described in the HCP will be used where appropriate and
feasible. See HCP pp. 6-25 to 6-26.
APPLIES TO NEW ROADS OR ROAD IMPROVEMENTS OUTSIDE THE UDA
Conservation Measure 1.14. Design Requirements for Covered Roads Outside the Urban Development Area (UDA). New roads or road
improvements outside the UDA have impacts on many covered species far beyond the direct impacts of their project footprints. To minimize
the impacts of new, expanded, and improved roads in agricultural and natural areas of the inventory area, road and bridge construction projects
will adopt siting, design, and construction requirements described in the HCP and listed in Table 6-6. See HCP pp. 6-27 to 6-33 and Table 6-6.
APPLIES TO FLOOD CONTROL MAINTENANCE ACTIVITIES
Conservation Measure 1.13. Implement Best Management Practices for Flood Control Facility Maintenance. Flood control maintenance
activities have the potential to affect covered species by introducing sediment and other pollutants into downstream waterways and disturbing
breeding wildlife. In order to avoid and minimize these impacts, BMPs described in the HCP will be used where appropriate and feasible. See
HCP pp. 6-26 to 6-27.
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2) For all checked conservation measures, describe how the project will comply with each measure.
Attach as Attachment C: Project Compliance to HCP Conditions.

VI. MITIGATION MEASURES
1) Mitigation Fee Calculator(s)
Complete and attach the fee calculator (use permanent and/or temporary impact fee calculator as
appropriate), and attach as Attachment D: Fee Calculator(s).
2) Briefly describe the amount of fees to be paid and when applicant plans to submit payment.
Based on the fee calculator, a mitigation fee payment for permanent impacts totals $576,471.40. A total of
$1,126.03 is required for temporary impacts.
Applicant may comply with HCP/NCCP development fee requirements in accordance with the “Implementation
Policy of the East Contra Costa County Habitat Conservancy Regarding Installation of Solar Energy Facilities Outside
the Urban Development Area” by entering into an agreement with the Conservancy that specifies the terms and
conditions of HCP/NCCP development fee payments under such policy.
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Byron Highway Solar Project
East Contra Costa County HCP – PSR and Application Materials
Attachment A – Project Description
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Attachment A – Project Description
•

The Project consists of development of a small-scale utility solar and energy storage facility, which will be
facilitated by a lease agreement between RPCA Solar 3, LLC and the property owner, Urlich Wingrens 1989
Revocable Trust.
The Project will generate a total of 5.0 megawatts (MW) alternating current (AC) (7 MW direct current [DC])
of clean, reliable solar energy when complete. The Project will utilize approximately 18,424 solar modules and
40 string inverters to convert the sun’s energy into usable, AC power. Single axis tracking technology will be
utilized to allow the modules to efficiently track the sun throughout the day and maximize the efficiency of
solar collection. The modules will be mounted on a steel racking system, which will be anchored into the
ground using driven steel piers. The direct current power generated from the modules will be converted into
alternating current power by string inverters and the voltage stepped-up to the interconnection voltage at each
of the two (2) power stations. The project also includes two (2) energy storage systems. The overall height of
the array will be no more than 8 feet tall. An approximately 800-foot-long trench will be dug from the
approximate center of the site to the western edge of the site to accommodate the conductor wire. The project
will incorporate grassed covering within the array field and along the shoulders of the proposed 20ft-wide
aggregate-based road. The two (2) proposed power stations of approximately 314 square feet each, and two
(2) energy storage containers of approximately 320 square feet each, will be constructed on reinforced
concrete and will drain onto the surrounding grass covering. A one-acre staging area will be located in the
northwest corner of the project area.
The Project will interconnect to Pacific Gas and Electric Company’s (PG&E’s) pre-existing electrical
distribution system located on site. The power generated from this facility will be sold to Marin Clean Energy
(MCE) through a long-term Power Purchase Agreement (PPA). Additionally, the project will be equipped with
energy storage technology that will allow on site renewable energy generation to be stored and dispatched
onto the grid when needed.

•

Proposed construction dates are as follows: April 15, 2021 through September 30, 2021

•

Contra Costa County Conditional Use Permit Application Number: CDLP20-02029

•

General Best Management Practices (BMP’s) may include, but are not limited to: silt fencing, straw wattles,
detention basins for construction equipment (i.e. kiddie pools), litter prevention and management, canopies
or ground covers under equipment, dust control, sensitive habitat buffers, and use of drip pans, berms, or
other containment measures.

•

The project will have one acre of temporary impacts for a construction staging area. This area will be restored
to pre-project conditions upon completion of construction.
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Attachment B – Figures
Figure 1: Project Vicinity Map
Figure 2: Project Site Plans
Figure 3: Field Verified Land Cover Map
Figure 4: Photographs of Project Site
Figure 5: Planning Survey Species Habitat Maps
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1.

AC MV CIRCUITS SHALL BE INSTALLED AND INTERCONNECTED WITH UTILITY, PER UTILITY SPECIFICATIONS.

2.

ALL ELECTRICAL WORK SHALL BE IN ACCORDANCE WITH THE 2017 EDITION OF NATIONAL ELECTRIC CODE.

3.

ALL DC AND AC EQUIPMENT, WHERE APPLICABLE, SHALL BE LISTED AND LABELED PER RECOGNIZED ELECTRICAL TESTING LABORATORY
AND INSTALLED PER THE LISTING REQUIREMENTS, THE MANUFACTURER'S INSTRUCTIONS AND IN ACCORDANCE WITH NEC.

4.

RECLOSER CONTROL SETTINGS TO BE COORDINATED WITH UTILITY AND CONTRACTOR.

5.

RELAY TO BE PROVIDED WITH 8-HOUR BATTERY BACK-UP.

6.

BASED ON FINAL LAYOUT, NUMBER AND SIZE OF INVERTERS AND TRANSFORMERS MAY CHANGE TO OPTIMIZE ENERGY PRODUCTION.

7.

FULL PROTECTION INCLUDING GROUND FAULT INTERRUPTION IS ALSO PROVIDED BY THE INVERTERS ON THE LV SIDE.
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Attachment C – Project Compliance to HCP Conditions
Conservation Measure 1.11. Avoid Direct Impacts on Extremely Rare Plants, Fully Protected Wildlife
Species, or Migratory Birds. This conservation measure applies to all projects. All projects will avoid all
impacts on extremely rare plants and fully protected species listed in Table 6-5 of the ECCC HCP/NCCP.
See HCP pp. 6-23 to 6-25, and Table 6-5.
The project applicant will comply with this measure by implementing the following strategies:
1. No extremely rare plants were observed on the site, and none are expected due to a lack of suitable
habitat for these species and the disturbed nature of the site. No extremely rare plants have been
documented within or adjacent to the site.
2. A preconstruction nesting bird survey will be implemented one week prior to construction to identify
any active nests of bird species protected by the Migratory Bird Treaty Act, California Department of
Fish and Game Code 3503.5, and CDFW. The three fully protected species included in the HCP
(golden eagle, white-tailed kite, and peregrine falcon) will be included in these surveys.
Conservation Measure 1.10. Maintain Hydrologic Conditions and Minimize Erosion. All new development
must avoid or minimize direct and indirect impacts on local hydrological conditions and erosion by
incorporating the applicable Provision C.3 Amendments of the Contra Costa County Clean Water Program’s
(CCCCWP’s) amended NPDES Permit (order no. R2-2003-0022; permit no. CAS002912). The overall goal
of this measure is to ensure that new development covered under the HCP has no or minimal adverse effects
on downstream fisheries to avoid take of fish listed under ESA or CESA. See HCP pp. 6-21 to 6-22.
The project applicant will ensure that “Provision C.3 Amendments of the Contra Costa County Clean Water
Program’s (CCCCWP’s) amended NPDES Permit (order no. R2-2003-0022; permit no. CAS002912)” will be
adhered to for the duration of project construction, and that erosion will be minimized or avoided and
hydrologic conditions will be maintained. This will be achieved by installing appropriate BMP’s throughout the
Project Area, having spill kits on site during construction, and employing a biological construction monitor on
the site during activities that have potential to affect biological resources.
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ECCC HCP/NCCP 2021 Fee Calculator Worksheet
Permanent Impacts
PROJECT APPLICANT: RPCA Solar 3, LLC
PROJECT NAME: Byron Highway Solar Project
APN(s): 002-210-025
JURISDICTION: Contra Costa County
DATE: March 24, 2021

ACREAGE
PERMANENTLY
IMPACTED (TABLE 1)1

DEVELOPMENT FEE
See appropriate ordinance or HCP/NCCP
Figure 9-1 to determine Fee Zone

Fee Zone 1

34.13 x

$16,890.46 =

$576,471.40

Fee Zone 2

x

$33,780.93 =

$0.00

Fee Zone 3

x

$8,445.23 =

$0.00

3

x

Fee Zone 4

ACREAGE
PERMANENTLY
IMPACTED (TABLE 1)1

WETLAND MITIGATION FEE

$25,335.70

=

$0.00

Development Fee Total =

$576,471.40

2021 FEE PER ACRE
(SUBJECT TO CHANGE)2

Riparian woodland / scrub

x

$101,220.24 =

$0.00

Perennial Wetland

x

$153,401.41 =

$0.00

Seasonal Wetland

x

$358,985.11 =

$0.00

Alkali Wetland

x

$362,908.51 =

$0.00

Ponds

x

$197,540.18 =

$0.00

Aquatic (open water)

x

$98,770.65 =

$0.00

Slough / Channel

x

$141,043.28 =

$0.00

STREAMS

FEE REDUCTION4

2021 FEE PER ACRE
(SUBJECT TO CHANGE)2

LINEAR FEET
PERMANENTLY
IMPACTED (TABLE 1)

2021 FEE PER LINEAR FT
(SUBJECT TO CHANGE)2

Streams 25 feet wide or less

x

$520.50 =

$0.00

Streams greater than 25 feet wide

x

$781.31 =

$0.00

Wetland Mitigation Fee Total =

$0.00

Development Fee reduction for land in lieu of fee =
Development Fee reduction (up to 33% ) for permanent assessments =
Wetland Mitigation Fee reduction for wetland restoration/creation performed by applicant =
Reduction Total =

FINAL FEE CALCULATION

Development Fee Total
Wetland Mitigation Fee Total +
Mitigation Fee Subtotal =

$0.00

$576,471.40
$0.00
$576,471.40

Contribution to Recovery5 +
TOTAL AMOUNT TO BE PAID =

$576,471.40

1

Conservancy staff will consult the land cover map in the Final HCP/NCCP and will reduce the acreage subject to the Development Fee by the acreage of the subject property that was identified in
the Final HCP/NCCP as urban, turf, landfill or aqueduct land cover.
2
Development fees are adjusted annually according to a formula that includes both a Home Price Index (HPI) and a Consumer Price Index (CPI). The Wetland Mitigation Fees are adjusted according
to a CPI.
3

"Fee Zone 4" is not shown on Figure 9-1 of the HCP/NCCP but refers to the fee applicable to those few covered acitivities located in northeastern Antioch (p. 9-21).
Fee reductions must be reviewed and approved by the Conservancy.
5
Conservancy requires PSEs to pay fees over and above permanent and temporary impact mitigation fees to cover indirect costs of extending permit coverage, including a portion of the costs of the
initial preparation of the Plan, and a portion of the costs of conservation actions designed to contribute to species recovery. This amount will be determined by the Conservancy, in accordance with
the implementation policy adopted by the Conservancy Governing Board.
4

Template date: February 25, 2021
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ECCC HCP/NCCP 2021 Fee Calculator Worksheet
Temporary Impacts
PROJECT APPLICANT: RPCA Solar 3, LLC
PROJECT NAME: Byron Highway Solar Project
APN(s): 002-210-025
JURISDICTION: Contra Costa County
DATE: March 24, 2021

ACREAGE
TEMPORARILY
IMPACTED (TABLE 1)1

TEMPORARY
DEVELOPMENT FEE
See appropriate ordinance or
HCP/NCCP Figure 9-1 to determine
Fee Zone

2021 FEE PER ACRE
(SUBJECT TO CHANGE)3

Fee Zone 1

1.00 x

2

/ 30 x

$16,890.46 =

$1,126.03

Fee Zone 2

x

2

/ 30 x

$33,780.93 =

$0.00

Fee Zone 3

x

2

/ 30 x

$8,445.23 =

$0.00

4

x

2

/ 30 x

Fee Zone 4

ACREAGE
TEMPORARILY
IMPACTED (TABLE 1)1

TEMPORARY WETLAND
MITIGATION FEE

YEARS OF
DISTURBANCE
(MIN. SHOWN)2

$25,335.70

=

$0.00

Development Fee Total =

$1,126.03

2021 FEE PER ACRE
(SUBJECT TO CHANGE)3

Riparian woodland / scrub

x

5

/ 30 x

$101,220.24 =

$0.00

Perennial Wetland

x

2

/ 30 x

$153,401.41 =

$0.00

Seasonal Wetland

x

2

/ 30 x

$358,985.11 =

$0.00

Alkali Wetland

x

2

/ 30 x

$362,908.51 =

$0.00

Ponds

x

2

/ 30 x

$197,540.18 =

$0.00

Aquatic (open water)

x

2

/ 30 x

$98,770.65 =

$0.00

Slough / Channel

x

2

/ 30 x

$141,043.28 =

$0.00

STREAMS

FEE REDUCTION5

YEARS OF
DISTURBANCE
(MIN. SHOWN)2

YEARS OF
DISTURBANCE
(MIN. SHOWN)2

LINEAR FEET
TEMPORARILY
IMPACTED (TABLE 1)

2021 FEE PER LINEAR FT
(SUBJECT TO CHANGE)2

Streams 25 feet wide or less

x

2

/ 30 x

$520.50 =

$0.00

Streams greater than 25 feet wide

x

2

/ 30 x

$781.31 =

$0.00

Wetland Mitigation Fee Total =

$0.00

Development Fee reduction for land in lieu of fee =
Development Fee reduction (up to 33% ) for permanent assessments =
Wetland Mitigation Fee reduction for wetland restoration/creation performed by applicant =
Reduction Total =

FINAL FEE CALCULATION

Development Fee Total

$1,126.03

Wetland Mitigation Fee Total +
Fee Subtotal =
Contribution to Recovery

6

$0.00

$0.00
$1,126.03

+

TOTAL AMOUNT TO BE PAID =

$1,126.03

1

Conservancy staff will consult the land cover map in the Final HCP/NCCP and will reduce the acreage subject to the Development Fee by the acreage of the subject property that was identified in
the Final HCP/NCCP as urban, turf, landfill or aqueduct land cover.
2

Years of disturbance is the number of calendar years in which the activity occurs. For activities that disturb soil, 1 year must be added to each activity interval to account for the longer delay in
habitat recovery (e.g. X = 3 if the activity disturbs soil, lasts 2 years, and only occurs once in 30 years).
3

Development fees are adjusted annually according to a formula that includes both a Home Price Index (HPI) and a Consumer Price Index (CPI). The Wetland Mitigation Fees are adjusted according to
a CPI.
4

"Fee Zone 4" is not shown on Figure 9-1 of the HCP/NCCP but refers to the fee applicable to those few covered acitivities located in northeastern Antioch (p. 9-21).

5

Fee reductions must be reviewed and approved by the Conservancy.
Conservancy requires PSEs to pay fees over and above permanent and temporary impact mitigation fees to cover indirect costs of extending permit coverage, including a portion of the costs of the
initial preparation of the Plan, and a portion of the costs of conservation actions designed to contribute to species recovery. This amount will be determined by the Conservancy, in accordance with
the implementation policy adopted by the Conservancy Governing Board.
6

Template date: February 25, 2021
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SOLAR ENERGY FACILITIES FEE AGREEMENT
Between
THE EAST CONTRA COSTA COUNTY HABITAT CONSERVANCY
And
RPCA SOLAR 3, LLC
1.0

PARTIES

This agreement is made and entered into by the East Contra Costa County Habitat Conservancy
(“Conservancy”) and RPCA Solar 3, LLC (“RPCA”) as of the Effective Date.
2.0

RECITALS

The Parties have entered into this agreement in consideration of the following facts:
2.1

In December, 2006, the East Contra Costa County Habitat Conservation Plan
Association, which included County, City and other local government entities,
completed preparation of the East Contra Costa County Habitat Conservation
Plan/Natural Community Conservation Plan (“HCP/NCCP”). The HCP/NCCP,
among other things, provides a framework to protect natural resources in eastern
Contra Costa County, provided the United States Fish & Wildlife Service with the
basis to issue an incidental take permit under Section 10(a)(1)(B) of the federal
Endangered Species Act and provided the California Department of Fish & Wildlife
with the basis to issue a Natural Community Conservation Plan permit under the
California Natural Community Conservation Planning Act, referred to jointly
herein as the “Permits.”

2.2

The purpose of the HCP/NCCP is to conserve species covered by the HCP/NCCP
(individually and collectively, the “Covered Species”) while allowing for
compatible economic development and growth within an area that includes east
Contra Costa County and the Cities of Oakley, Pittsburg, Clayton and Brentwood.
For this purpose, the HCP/NCCP includes a conservation strategy that will establish
a system of habitat preserves linked to existing protected land to form a network of
protected areas (the “Preserve System”) within the Plan Area. The HCP/NCCP is
intended to streamline certain environmental permitting processes for Covered
Activities and to rely on mitigation fees and land and conservation easement
dedications to assemble a portion of the Preserve System.

2.3

To be covered under the Permits, a project proponent must assume the obligation
to comply with the terms and conditions of the HCP/NCCP and the Permits. Such
terms and conditions include the obligation to pay applicable mitigation fees and to
perform applicable conservation measures described in the HCP/NCCP, including,
but not limited to, adhering to certain setback requirements, performing survey
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requirements, and undertaking other measures designed to avoid, minimize, and
mitigate impacts to the Covered Species. The mitigation fees are described in
HCP/NCCP Chapter 9 and include a development fee assessed on the acreage of
land permanently disturbed by project development. Ordinarily, HCP/NCCP
mitigation fees must be paid in one payment, prior to project ground disturbance or
construction.
2.4

The Conservancy was established on April 16, 2007 pursuant to a joint exercise of
powers agreement among the City, the County and the Cities of Brentwood,
Clayton, and Pittsburg. In accordance with the HCP/NCCP, the Conservancy was
established to serve as the HCP/NCCP’s “Implementing Entity.”

2.5

On February 22, 2021, the Conservancy adopted the “Implementation Policy of the
East Contra Costa County Habitat Conservancy Regarding Installation of Solar
Energy Facilities Outside the Urban Development Area (UDA)” (the
“Implementation Policy”). Under the Implementation Policy, the following
guidelines apply to eligible solar projects:
2.5.1

The impact area includes the entire project site, which is at a minimum the
leased/owned area, if the project is not on the entire parcel;

2.5.2

All impacts are considered permanent impacts;

2.5.3

Phased payment of mitigation fees may be considered; an upfront payment
and financial assurances acceptable to the Conservancy for the remainder
of the fee must be provided;

2.5.4

Any grading or fill of jurisdictional wetlands and waters will be mitigated
as required in the HCP/NCCP in one complete payment prior to issuance of
take coverage; and

2.5.5

The approved mitigation strategy would be made enforceable through
conditions of approval and/ or a separate agreement with the Conservancy.

2.6

RPCA proposes to construct a 34.1-acre small-scale utility solar and energy storage
facility, as described in the Byron Highway Solar Project Application and Planning
Survey Report dated [date] (the “PSR”)(the “Project”), and proposes to phase
payment of a portion of the HCP/NCCP mitigation fees required for the Project in
accordance with the Implementation Policy.

2.7

The purpose of this agreement is to set forth the amount of the HCP/NCCP
mitigation fees that must be paid for the Project and the terms and conditions under
which payment of a portion of such fees will be phased.

NOW THEREFORE, in consideration of the mutual promises made herein, the parties agree as
follows:

2
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3.0

PROJECT ELIGIBILITY

Based on the PSR and Contra Costa County’s “Findings and Conditions of Approval for County
File #LP20-2029, RPCA SOLAR 3, LLC (Applicant), the Ulrich Wingens 1989 Revocable Trust
(Owner) as Approved by the Zoning Administrator on [date],” (the “COA”) the Conservancy
has determined the Project meets the following Implementation Policy criteria and is therefore
eligible for coverage under the Implementation Policy:
•

The project site is located on a parcel designated as Solar Energy Generation (-SG)
combining zoning district, as shown in Attachment 6 to County Ordinance No. 2020-09
Solar Combining District Rezoning, the Overlay Summary Map;

•

The project is located in Fee Zone 1 in the HCP/NCCP;

•

In the most recent Annual Report, the HCP/NCCP is exceeding terrestrial land cover,
wetland, or species-specific stay ahead requirements;

•

Permit coverage for the project will not exceed the limits of take coverage as authorized
under the HCP/NCCP; and

•

Permit coverage for the project will not preclude the HCP/NCCP from providing
coverage for a named rural infrastructure project outside the UDA.

4.0

COMPLIANCE WITH IMPLEMENTATION POLICY GUIDELINES

Based on the PSR and the COA, the Conservancy has further determined the Project meets the
following Implementation Policy guidelines:
•
•
•
•
•

The impact area includes the entire project site, which is at a minimum the leased/owned
area, if the project is not on the entire parcel;
All impacts are considered permanent impacts;
Phased payment of mitigation fees may be considered; an upfront payment and financial
assurances acceptable to the Conservancy for the remainder of the fee must be provided;
Any grading or fill of jurisdictional wetlands and waters will be mitigated as required in
the HCP/NCCP in one complete payment prior to issuance of take coverage; and
The approved mitigation strategy would be made enforceable through conditions of
approval and/ or a separate agreement with the Conservancy.

The Project’s impact area includes the entire Project site, and all impacts on the Project site are
considered permanent, except for a temporary impact of 1 acre, which is outside of the Project site,
and for which an HCP/NCCP temporary impact fee will be paid. Under the COA, the Project must
comply with HCP/NCCP requirements, including setback requirements, survey requirements, and
other measures designed to avoid, minimize, and mitigate impacts to the Covered Species.
Collectively, these measures comprise an “approved mitigation strategy” in accordance with the
Implementation Policy. The Project will not result in the grading or fill of jurisdictional wetlands
or waters. Therefore, the Conservancy has concluded RPCA may phase payment of a portion of
HCP/NCCP mitigation fees in accordance with the Implementation Policy, subject to the terms
and conditions of this agreement.

3
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5.0

HCP/NCCP MITIGATION FEE PAYMENTS
5.1

PERMANENT IMPACTS

The Conservancy and RPCA agree HCP/NCCP mitigation fees for the Project’s 34.1 acres of
permanent impacts will be paid as provided in this section. RPCA shall pay to Contra Costa
County the total amount of $576,471.40 in 2021 Dollars for permanent impacts as a condition of
receiving coverage under the Permits for the Project. RPCA shall pay half of the total amount,
$288,235.70 in 2021 Dollars, prior to issuance of the first grading permit for the Project. RPCA
shall pay the remaining half of the total amount, $288,235.70 in 2021 Dollars, in full no later
than [date, 2036]. RPCA may, at its discretion, complete payment of the remaining half of the
total amount at any time before [date, 2036]. However, at a minimum, beginning on [date] of the
calendar year following the issuance of the first grading permit for the Project, and by [date] of
each year thereafter for a period of fifteen years, RPCA shall pay $19,215.71 in 2021 Dollars, for
a total of $288,235.70 in 2021 Dollars. For purposes of this agreement, “2021 Dollars” means
the dollar amount stated in this agreement as adjusted each year based on the annual Home Price
Index for the Oakland-Fremont-Hayward, CA, Metropolitan Division for the prior calendar year
(Office of Federal Housing Enterprise Oversight) and, for the non–land cost portion of the fee
amounts, the CPI for the San Francisco–Oakland–San Jose Metropolitan Area (U.S. Bureau of
Labor Statistics), as required in Chapter 9.3.1 of the HCP/NCCP.
5.2

TEMPORARY IMPACTS

In addition to the HCP/NCCP mitigation fees for permanent impacts, the Conservancy and
RPCA agree an HCP/NCCP mitigation fee for the Project’s 1 acre of temporary impacts will be
paid as provided in this section 5.2. RPCA shall pay to Contra Costa County the total amount of
$1,126.03 in 2021 Dollars for temporary impacts as a condition of receiving coverage under the
Permits for the Project. RPCA shall pay the total amount of the temporary impact fee prior to
issuance of the first grading permit for the Project.
6.0

SECURITY

To secure performance of RPCA’s obligation to make annual HCP/NCCP mitigation fee
payments totaling $288,235.70 in 2021 Dollars, prior to receiving the first grading permit for the
Project, RPCA shall deposit with Contra Costa County, for the express benefit of the County and
the Conservancy, and under terms and conditions that they approve in advance, an adequate and
satisfactory security in an amount equal to $288,235.70 in 2021 Dollars. The security required by
this section may be a transferable bond or bonds by one or more duly authorized corporate
sureties, an irrevocable standby letter of credit, or a cashier’s check, as determined by RPCA, in
a form approved in advance in writing by the County and the Conservancy, which approval shall
not be unreasonably withheld or unduly delayed.

4
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7.0

MISCELLANEOUS PROVISIONS
7.1

NOTICES

This agreement constitutes the entire agreement among the Parties. This agreement supersedes
any and all other agreements, either oral or in writing, between the parties with respect to the
subject matter hereof and contains all of the covenants and agreements among them with respect
to said matters, and each party acknowledges that no representation, inducement, promise of
agreement, oral or otherwise, has been made by any other party or anyone acting on behalf of
any other party that is not embodied herein.
7.2

AMENDMENT

This agreement may only be amended with the written consent of both parties.
7.3

ATTORNEY’S FEES

If any action at law or equity, including any action for declaratory relief is brought to enforce or
interpret the provisions of this agreement, the prevailing party shall be able to recover its
attorneys’ fees and costs.
7.4

GOVERNING LAW

This agreement shall be governed by and construed in accordance with the laws of the State of
California.
7.5

DUPLICATE ORIGINALS

This agreement may be executed in any number of duplicate originals. A complete original of
this agreement shall be maintained in the official records of each of the parties hereto.
7.6

DUE AUTHORIZATION

Each party represents and warrants that (1) the execution and delivery of this agreement has been
duly authorized and approved by all requisite action, (2) no other authorization or approval,
whether of governmental bodies or otherwise, will be necessary in order to enable it to enter into
and comply with the terms of this agreement, and (3) the person executing this Agreement on
behalf of each party has the authority to bind that party.
7.7

ASSIGNMENT

RPCA may assign its rights or obligations under this agreement to another individual or entity
with the advance written approval of the Conservancy, which approval shall not be unreasonably
withheld or unduly delayed.
7.8

HEADINGS

Headings are used in this agreement for convenience only and do not affect or define the
agreement’s terms and conditions.

5

Attachment to Item 4 (Attachment 4b)

25 March 2021 DRAFT
IN WITNESS WHEREOF, THE PARTIES HERETO have executed this agreement to be in
effect as of the date last signed below.

EAST CONTRA COSTA COUNTY HABITAT CONSERVANCY

By: ________________________________________

DATE: _________________

ABIGAIL FATEMAN, Executive Director

RPCA SOLAR 3, LLC

By: ________________________________________

DATE: _________________

[NAME, Title]

6
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Implementation Policy of the
East Contra Costa County Habitat Conservancy
Regarding Installation of Solar Energy Facilities
Outside the Urban Development Area (UDA)
Purpose
The purpose of this Policy is to set forth guidelines on how the East Contra Costa County Habitat
Conservancy may provide permit coverage and apply the mitigation fee provisions of the HCP/NCCP to
projects involving the installation of solar energy facilities on land outside of the Urban Development
Area (UDA).

Background
On February 25, 2020, the Contra Costa County Board of Supervisors adopted a Solar Energy Facilities
Ordinance. The County’s commercial solar ordinance provides parameters for the establishment of
commercial solar facilities to ensure the health, safety, and general welfare of the community. The
adoption of the Solar Energy Facilities Ordinance was the next step toward the County’s renewable
energy goals, which grew out of the County’s efforts to encourage the development of local renewable
energy. Notable achievements in these efforts include the Board’s 2015 adoption of the Climate Action
Plan, 2017 decision to join the Marin Clean Energy (MCE) community choice aggregation energy
program, 2017 decision to join the We Are Still In Coalition with its commitment to ambitious action on
climate change, and 2018 completion of the Contra Costa County Renewable Resources Potential Study.
The adoption of County Ordinance No. 2020-09 Solar Combining District Rezoning applies a new
overlay (-SG combining district) to a specific geographic area in East County. The area is shown in the
attached Overlay Summary Area Map (Attachment 6 to the County Ordinance No. 2020-09 Solar
Combining District Rezoning), attached to this policy as Exhibit A. The area was initially identified in the
Renewable Resources Potential Study, completed by the County, by applying filters to the region to
identify lands most suitable for commercial solar development in East County. These filters included
slope, natural land cover, soil quality and classifications, zoning overlay status, General Plan land use
designation, elevation, proximity to transmission lines and substations, and other factors. By including
properties with necessary attributes to easily accommodate commercial solar development and
excluding major agricultural resources and sensitive habitat resources, the area balances the County’s
interest in encouraging local renewable energy with long-term planning considerations in East County.
The County began receiving applications for commercial solar facilities upon the adoption of the new
Solar Energy Facilities Ordinance. As a co-permittee of the HCP/NCCP (the Plan), the County extends
permit coverage under the HCP/NCCP to eligible projects that require coverage. The area identified as
the (-SG) combining district is outside of the Urban Development Area (UDA), and outside the UDA
covered activities are limited to activities within HCP/NCCP preserves, specific named projects, and
projects that opt in to the Plan for coverage as they are not automatically required to receive coverage
under the HCP/NCCP. However, it would be reasonable to expect that these commercial solar energy
projects would need an option for state and federal ESA take coverage due to their location and extent
of disturbance.
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Utilities and other activities that are not be specifically identified in the HCP/NCCP may be covered if the
following criteria are met:
• It would not preclude achieving the biological goals and objectives;
• It would be an activity type that has been evaluated in Chapter 4 of the HCP/NCCP; and
• It would be consistent with the amount of take coverage assumed for the project or activity and
sufficient take coverage remains under the Permit.
In 2013, the Conservancy’s Governing Board approved the Implementation Policy of the East Contra
Costa County Habitat Conservancy (Conservancy) Regarding Installation of Renewable Energy Facilities
on Contaminated Land (“Brownfield Solar Policy”). This implementation policy set forth guidelines on
how to apply the mitigation fee provision of the HCP/NCCP to projects involving the installation of
certain types of renewable energy facilities on contaminated land within the UDA. In the unusual
circumstances associated with locating a solar energy project within the UDA on a contaminated
property, the extent of pre-existing disturbance and the unique type of disturbance associated with a
solar project were not specifically considered by the HCP/NCCP. The Brownfield Solar Policy was
warranted to better define how to apply HCP/NCCP fees in these special circumstances. Per this
implementation policy, renewable energy projects within the UDA are considered temporary impacts
and may pay HCP/NCCP temporary impact fees on an annual installment basis (in lieu of one upfront
payment) if they are located on contaminated land and if concluded before 2037 (the end of the permit
term). One project in the City of Pittsburg has received HCP/NCCP permit coverage following the
guidelines of the Brownfield Solar Policy and is paying their mitigation fees on an annual installment
basis.
Renewable energy facilities outside the UDA are not explicitly identified as coverable activities through
the HCP/NCCP. If covered through the HCP/NCCP, these projects would fall under the Rural
Infrastructure Utility Construction description. Because of the uncertainty in their location and project
footprint, the suitability for HCP/NCCP coverage for these utility projects is to be decided on a case-bycase basis by the Conservancy, USFWS, and CDFW. It should be noted that coverage of wind energy
facilities is specifically excluded from the HCP/NCCP because analyzing and mitigating for the impacts of
bird strikes was outside the scope of the HCP/NCCP.
This implementation policy for permitting installation and operation of commercial solar energy projects
on natural lands outside the UDA is needed to better define the conditions for permit coverage and the
application of HCP/NCCP mitigation fees for these projects.

Policy Development and Permitting Considerations
The Conservancy reviewed many different factors in determining how HCP/NCCP permit coverage could
apply to installation and operation of solar energy facilities outside the UDA. Discussion and research
included: impacts to habitat and species, on-going research and data gaps, the HCP/NCCP permitting
process, and the Brownfield Solar Policy precedent. Conservancy staff also consulted the following
stakeholders and partners: solar energy developers, regulatory agencies, other California HCP/NCCP
implementors, and the Conservancy’s Public Advisory Committee (PAC). It should be noted that the PAC
expressed concerns regarding project impacts to agriculture and farmland. Conservancy staff intends to
review all projects on a case-by-case basis and will consider all aspects of the HCP/NCCP, including its
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conservation strategy which addresses conservation of agriculture and farmland. The following key
areas of implementation policy are integral to the Conservancy’s ability to extend permit coverage to
Solar Energy Facility projects outside the UDA.
Impact Area
The proposed policy defines the impact area of solar energy projects to be the total project area of the
facility, and subsequently, mitigation fees will be charged over this area.
•

Biological: Commercial solar energy facilities may be comprised of solar arrays/modules
mounted on a steel racking system anchored to the ground using driven steel piers, power
substations, paved or gravel roadways, and security fencing. There are potential effects from
construction, operation and the eventual decommissioning of commercial solar energy facilities
including the direct mortality of covered species. Other impacts to be accounted for include the
modification of habitat, use of roads for construction, and off-site impacts related to
construction material acquisition, processing, and transportation. Operation and maintenance
of the facilities after construction has the potential effect of habitat fragmentation,
microclimate alteration, and behavioral changes of species. There have been limited studies on
the definite impacts of utility-scale solar energy development and some researchers have
suggested the need for the consideration of alternatives and additional effort and review of
avian mortality and habitat loss1.

•

HCP/NCCP policy: Chapter 9 of the HCP/NCCP details that the “acreage of land permanently
disturbed is broadly defined in this section to include all areas removed from an undeveloped or
habitat-providing state and includes land in the same parcel or project that is not developed,
graded, physically altered or directly affected in any way but is isolated from natural areas by
the covered activity” (p. 9-17).

•

Consultation with USFWS/CDFW and the ECCC Habitat Conservancy PAC: This policy
recommendation is consistent with guidance from consultation with regulatory permitting
partners and is supported by the Conservancy’s Public Advisory Committee.

Having taken the above into consideration, the Conservancy has determined that impacts for solar
energy facility projects outside the UDA will need to consider the entire parcel as the project site and
impact area. If a commercial solar energy facility is to be developed on a portion of a parcel (via a lease),
the project area will be the fenced in lease area, as the project proponent would have no rights to the
area outside the lease area. If there are areas used outside the lease area for construction or installation
purposes, then those areas will also be included in the impact area.
Impact Type
The proposed policy defines the impact type of a solar energy facility project to be permanent if it will
not be decommissioned within the HCP/NCCP permit period.
At this time, it is unknown how many commercial solar energy facility projects will seek permit coverage
under the HCP/NCCP. The (-SG) combining zoning district shown in Exhibit A, the Overlay Summary Area
map, totals 7,443 acres but this does not mean the entire area will be developed as commercial solar
energy facilities.
1

Smallwood, K. S. 2020. Comparison of Bird and Bat Fatality Rates Among Utility-Scale Solar Projects in California
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•

HCP/NCCP policy: Chapter 9 of the HCP/NCCP states that “temporary impacts are defined as any
impact on vegetation or habitat that does not result in permanent habitat removal” (p. 9-26).
Temporary impacts permitted under the HCP/NCCP vary from pipeline repair work, staging and
laydown areas, stockpile sites, temporary creek dewatering for bridge repair work, and use of
existing ranch roads for access to work sites. The precedent set by the Brownfield Solar
Implementation Policy describes temporary impacts as projects that do not result in permanent
habitat removal, conclude before the Plan expires in 2037, and have assurances for site
restoration. Projects inside the UDA on brownfield sites may be considered temporary impacts
subject to payment of temporary impact fees. At the time of this Solar Energy Facility
Implementation Policy proposal (2021), the Plan is in its 15th year of implementation, halfway
into the permit’s term. Renewable solar energy facility projects have an estimated useful life of
more than 20 years and those that will be constructed now are not anticipated to conclude
before 2037.

•

Regulatory agency practice: Conservancy staff reviewed solar energy facility projects in
California that received endangered species permits from CDFW and USFWS. In general, the
entire acreage of project sites (that require decommissioning and restoration back to preproject conditions) have required compensatory mitigation at a permanent impact ratio.

•

Consultation with USFWS/CDFW and the ECCC Habitat Conservancy PAC: Considering the
impacts of a solar energy facilities to be permanent impacts is consistent with guidance from
regulatory permitting partners and is supported by the Conservancy’s Public Advisory
Committee.

Having taken the above into consideration, the Conservancy has determined that impacts for solar
energy facility projects outside the UDA will need to be treated as permanent impacts if they do not
commit to restoring the project site to pre-project conditions before the end of the HCP/NCCP permit
term.
Mitigation Fees
The proposed policy allows for the option of phasing mitigation fee payments.
•

HCP/NCCP policy: The HCP/NCCP requires mitigation fees to be paid in one payment prior to
issuance of take coverage. There have been a few circumstances where applicants have
submitted fee payments in a phased manner based on phased grading permits. For these
projects, there were assurances provided by that applicant that grading/construction work
would be contained to the area where mitigation fees had been paid. Instead of an upfront
payment at the time of ground disturbance as required by the HCP/NCCP, for solar energy
facility projects the Conservancy could consider a phasing of the projects’ mitigation fees. If an
applicant requests to phase their fee payments, some form of financial security will need to be
provided to ensure the full payment of mitigation fees prior to the end of the HCP/NCCP permit
term.
The phased payment plan would require an upfront payment amount of the project’s total
mitigation fees, with the remainder to be collected over a set term, (e.g., 5 years, or over the
remainder of the HCP/NCCP permit term, whichever is more appropriate). Specific details of this
phasing of mitigation fee payment will need to be determined with the applicant due to the
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varied nature of each project and applicant. Some potential options are provided below.
o

o

•

A potential method to determine the upfront amount is using the HCP/NCCP’s 30-year
permit term and the year the activity is permitted. For example, projects that are
permitted in 2021 would require an upfront payment of 47% of their total mitigation
fees. (2020 is the 14th year of the 30-year term), projects permitted in 2022 would
require an upfront payment of 50%, and on.
Another potential method would be to use the project’s “ground coverage ratio” to
determine the upfront payment amount and phase the remainder of fee payment over
a set term, as noted above.

Consultation with USFWS/CDFW and the ECCC Habitat Conservancy PAC: This policy
recommendation is consistent with guidance from consultation with regulatory permitting
partners and is supported by the Conservancy’s Public Advisory Committee.

Based on preliminary conversations with potential project proponents, the Conservancy has determined
that it would be advantageous for the solar energy facility projects to have the flexibility to pay a portion
of their mitigation fees in phases. A form of financial security is necessary for the Conservancy to allow
for phases mitigation fee payments.
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ECCC Habitat Conservancy Guidelines for Permitting Commercial Solar Outside the UDA
These guidelines have been developed to work within the framework of the HCP/NCCP, the policies
adopted by the Conservancy, and the precedent set by other projects that have received take coverage
either under the HCP/NCCP or through direct consultation with USFWS and CDFW.
Criteria for Projects
Coverage will be determined on a case-by-case basis by the Conservancy, USFWS, and CDFW, and will
meet all the following conditions:
a) The project site is located on a parcel designated as Solar Energy Generation (-SG) combining
zoning district, as shown in Exhibit A, the Overlay Summary Map;
b) The project is located in Fee Zone 1 in the HCP/NCCP;
c) In the most recent Annual Report, the HCP/NCCP is exceeding terrestrial land cover, wetland, or
species-specific stay ahead requirements;
d) Permit coverage for the project will not exceed the limits of take coverage as authorized under
the HCP/NCCP.
e) Permit coverage for the project will not preclude the HCP/NCCP from providing coverage for a
named rural infrastructure project outside the UDA.
Guidelines for Permitting and Mitigation for Solar Projects Outside the UDA
Once coverage eligibility has been determined based on the above criteria, the following guidelines will
be followed:
1) The impact area includes the entire project site, which is at a minimum the leased/owned area,
if the project is not on the entire parcel;
2) All impacts are considered permanent impacts;
3) Phased payment of mitigation fees may be considered; an upfront payment and financial
assurances acceptable to the Conservancy for the remainder of the fee must be provided;
4) Any grading or fill of jurisdictional wetlands and waters will be mitigated as required in the
HCP/NCCP in one complete payment prior to issuance of take coverage; and
5) The approved mitigation strategy would be made enforceable through conditions of approval
and/ or a separate agreement with the Conservancy.

Alternatives to Take Coverage Under the HCP/NCCP
Solar Energy Facility project proponents are opting into the HCP/NCCP for permit coverage. The
alternative to permit coverage from the HCP/NCCP is for these projects to obtain permits and
coordinate mitigation with USFWS and CDFW and other regulatory agencies.
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Exhibit A
(Attachment 6 to County Ordinance No. 2020-09 Solar Combining District Rezoning)
Locations where the Solar Energy Generation (-SG) combining
zoning district designation would be applied

